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SAIITUTA MMOBNHCKNUX NUHTEPECA
OHITEREHOTI Y KPUBNNYHOM ITIOCTVYIIKY

Caxetak: [Jum 0802 pada jecme aHanu3a u KPUMu4Ky 0cépm Ha nomo-
sHaj owmeheHoz nuyua Kaoda ce OHO y NOCMYNKY Nojasmwyje Kao HOCUnAY, npa-
8a Ha nooHoulere UMOBUHCKONpasHoz 3axmesa. Hajnpe je dam npezned os-
nawhenux cybjexama 3a nooHouiere UMOBUHCKONPABHO2 3axmesa. Ilomom
ce AHANU3UPA CAMA CAOPHUHA 3aXMeBd, Ca 0CBPIMOM HA peeéanmHe Hopme
umosurckoe npasa. Tpehu deo pada noceeher je ynopeoHoj aHanusu UmMosuH-
CKONpasHoe 3axmesa u 00y3umara umosurcke kopucmu. IlocebHa naxroa
noceehena je pasmamparey nonoxaja owmehenoz y nocmynky no npasHum
niexkosuma, y3 ykasueare Ha o0pehere Hedocmamxe mpeHymHoe peuierva. Ha
Kpajy, ykasaxo je Ha nonoxaj ouimeheroe y cnyuajy 00ycmanka jagHoz myxicu-
ouUa 00 KPUBUUHOZ 20tbetba YCried npumere Hauena ONOPMyHumema, Kao u 'y
Cyuajy 3axKmvyuerba cnopasyma o NPU3Hary KpUeU4Hoe 0ea ca OKPULeHUM.

Kibyune peun: owmehenu, umosurckonpasHu 3axmes, xanba owmehe-
HOe, CHOPA3YM 0 NPU3HAY KPUBUUHOZ 0end
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VBOJI

TpagnumoHanHO ce HajBaXXHUjUM OO/IMKOM peakije fip)kaBe Ha U3BP-
IIeHO KPUBUYHO JIE/I0 CMaTpa Boheme KPMBUYHOT MOCTYIIKA Y U3pUIIAme
KPUBMYHE CaHKIMje IPeMa YYMHIUOILY TAaKBOT Jiela, YMME Ce JOIPUHOCU
OCTBapMBamby OCHOBHE QYHI[Uje KPUBUYHOT IIpaBa — Cy30Mjamby KpYMIHA-
nmutera. C TUM y Be3), IPOLIECHO 3aKOHOJJAaBCTBO, Ay ¥ KPMBUYHOIIPAB-
Ha Teopyja HajBMIlIe IPOCTOpa NocBehyjy OKpuB/bEHOM, Ka0o HajBaXKHMjeM
Cy0jeKTy KpMBMYHOT IIOCTYIIKA, (eI0BOj IIPOLIeCHOj Y/IO3U 1 IIpaBUMa Koja
My y OBOM IIOCTYIKY IIpUIafajy, a IOCeOHO MpaBy Ha NPaBUYHO Cyheme
(Tomasevi¢, Pajci¢, 2008: 820). Mebyrum, y nocineame BpeMe ce IOYEIO0
BIIIE BOAUTH PadyyHa U O APYToOj JMMEH3UjU U3BPIIEHOT KPUMBUYHOT Jefa
- HOC/IeANIlaMa Koje TPIY OHAj KOju je TMM JIe/IoOM HeloCpegHo norobhex
- omrreheHo nuIle, Te U Ha jayamwy KHETOBOT IPOLIECHOT MOJIOXKAja U 00e-
36ehuBamy amekBaTHMX MeXaHNM3aMa 3a 3alITUTY HETOBMX IIpaBa y KpH-
BUYHOM IIOCTYIIKY.

Ha msmeHy monoxaja omreheHOr y KpUBUYHOM IIOCTYIIKY YTMLANIE CY
HOBe TeHJIeHIVje IIPUCYTHE y IPaBHOj Teopuji (IIpe cBera y BUKTUMMIOTHjN)
KoOje HaIJIalllaBajy moTpedy fa ce afeKBaTHA 3alITUTA KPO3 KPUBUYHU IIO-
CTyTIaK IPY>K! U XPTBU KpUBUYHOT Jienta. OBa pasMaTpama Ha TEOPUjCKOM
IJIaHy JIOBe/a Cy [0 OfITOBapajyhux MHTepBeHIMja Y KPUBUYHUM 3aKOHO-
[laBCTBMMA JpyKaBa, ai U 0 NOHOIIeha MHOTOOPOjHNX MehyHapomHux no-
kymeHara (Vmmh, T. II., 2012: 139). YnpaBo oBakBe MHTEpPBEHIIMje JOBEIE
cy mo MoryhHocTi fa ce nuije omteheHO KpMBUYHMM JI€/IOM Y KPYBUYHOM
IOCTYIKY I0jaBjbyje Y PasmIUTUM ,,y/oraMa’ .

JHTepec omTeheHOr 3a KPUBUYHO TObEbE YUMHNMOLIA KPUBUYHOT e
ca jeflHe CTpaHe OIJIefla Cce y MOTpebu Jla ce Ha Ipefly3eTe pajiibe KojuMma ce
Bpehajy merosa rmpaBa u MHTepecy afileKBaTHO pearyje JoHoIIemeM ocyhyjyhe
mpecyzie ¥ M3pUIIalbeM KPMBUYHE CaHKIMje, Koja 0¥ 3HaYWIa APYLITBEHY
ocyny yunnumona. OBaj MHTepeC y KPajib0j IMHMUjU MIMA M CBaKM I10jeHall
KOTa KPVBIYHO Jie/I0 He rorah)a HemocpeHo jep je ajjeKBaTHA peakuyja ap-
»KaBe MICTOBPEMEHO I TT0Ka3aTesb fla ce ofjpeheHe BpcTe MOHaIIamba y jefHOM
npyurtBy Hehe Tonepucary, mTo fonpunocu ocehajy curypuoctn kop rpaba-
Ha U MICTOBPEMEHO IOKa3yje 030M/pHOCT fip>kaBe. Ca [ipyre cTpaHe, U3Bp-
IIemeM KpPUBUYHOT ie/a omTeheHn je AMpeKTHO IoroheH, TuMe MITO Berosa
npaBa U MHTepecu 6mBajy noBpebenn mmm yrpoxenu, soor dera o oceha

2V HaumleM KpMBMYHOM 3aKOHONABCTBY, ouTelleHu ce Moxxe mojaButy y crefiehum ymorama: jemuen
osaurheHn Ty)XXIIAll 32 KpMBIYHA Jle/la KOja ce FOHe 110 IIPUBATHOj Ty»X0u, omrrehenu ca mpefyiorom sa
KPUBIYHO IOkbelbe, CYICUMjePHN TYXXIUIALT, MOryhit Ty>KuaLy, /iniie Koje je ITOfjHe/I0 MMOBUHCKOIIPABHI
saxres 1 cBefok (Ikymuh, 2014: 113).
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[MPEKTHE 1 HeIOCpelHe ILITeTHe ITOC/IeyIle IPefy3eTor akTa, Te 6u uMao
MHTepeca 3aXTeBaTy HA[JOKHA/Y LITeTe KOjy TPIM Of YIMHUOLA KPUBUIHOT
nenma. OBa cBpXa ce y KpMBUYHOM IIPaBY ITOCTIDKE IIPU3HaBaweM omteheHoM
IpaBa Ha MCTUI[abe MIMOBIHCKOIIPABHOT 3aXTeBa Y KPYMBUYHOM IOCTYIIKY.

JMako ce 3amItTuTa MMOBMHCKIX MHTepeca IOCTIDKE IPeBACXOHO BohemeM
HApHIYHOT IIOCTYIIKA, y CTy4ajy Kajia je MaTepUjaTHOIIPaBHU OJHOC KOjy OB-
nauthyje jegHo /Mile fa IpeMa APYroM MCTUYE 3aXTeBe MMOBMHCKOT Kapak-
Tepa HacTao yC/iel M3BpIlerha KPUBUYHOT JIe/a, II0CTOju moTpeba f1a ce pac-
IpaB/batbe IMOBIHCKIVIX OJHOCA I03BOJIM 33je[JHO Ca PacIpaBOM O KPMBUYHOM
fery. Pajiu ce 0 cBOjeBpCHOM IIpUIPY KMBakby IapPHUIIE KPUBUYHOM ITOCTYIIKY
(Sago, Plei¢, 2012: 970), 0HOCHO O pacHpaB/batby rpahaHCKOIPABHOT OHOCA
Y KpMBUYHOM IIOCTYIIKY IIpeMa IIPaBUIMMa KpUBUYHE IIpoLiefype.

JINMIOA OBJTIAI'REHA 3A TIOJHOIIEILE
VIMOBMHCKOIIPABHOI 3AXTEBA

3aKOHUK O KPUMBMYHOM IOCTYNKY® (y mabeM Tekcry: 3KII) ompenbom
YTaHa 253 Iponucyje fa MMOBMHCKOIIPABHY 3aXT€B Y KPUBUYHOM ITIOCTYIIKY
MO>Ke ITOJJHEeTH JINLIe KOje MMa oB/lalhere Jja TakaB 3aXTeB OCTBapyje y map-
HIYHOM NOCTYIKY. [lakje, Kpyr nuiia opnantheHnx 3a MOHOIIehe IMOBUH-
CKOIIPAaBHOT 3axTeBa ofipeheH je mocpenHo, ynyhmBamweM Ha ofrosapajyhe
onpenbe rpabanckor mpasa (IlIkymmh, 2014: 162). To 3Haum ma 6u Takas
3aXTeB MOIJIa CTABUTM JIMIIA KOja Cy, IpeMa IpaBInMa rpahaHckor mnpasa,
aKTMBHO JIETUTYIMJCAHA 32 IIOHOIIEbe TY>KOe Y TapHIMYHOM HOCTYIIKY, OfI-
HOCHO KOja ycJIef] M3BPIIEHOT KPUBUYHOT Jie/la Ca OKPUBJ/EHNM CTOje y Ofi-
pebeHOM MaTepujaTHOIPaBHOM OIHOCY.

MoskeMo M3ABOjUTH [iBe BpCTe OBMAlINeHNX /IUIA 33 MOJHOIICHE VIMO-
BUHCKOIIPABHOT' 3aXTeBa, HEIIOCPeAHO U nocpenHo omrehena mma (Huxo-
mh Pucranosnh, 2012: 26). JIune xoje je HerocperHO ouITeheHo KPUBUYHUM
JieTIoM jecTe olTeheHM y y>keM CMUCTTY, OFHOCHO (PM3MYKO VU IPABHO JINIIE
4ija Cy IMYHa WM MMOBMHCKA IIpaBa KPUBIYHIM JIeJIOM YIPOXKeHa WM T10-
Bpebena. JIuia koja cy mocpepHo omreheHa KpUBIYHNM JIe/IOM Y KPMBUYHOM
IOCTYIIKY MOTY Ce IIOjaBUTI CaMO CYIICU/IVjePHO — Kao IIPaBHM CIef0eHNIIN
JINIIA Koje je HemocpenHo oumreheHo KpUBUYHIUM JIeTIOM, YKO/IUKO je, IIpeMa
ozpendama rpabaHcKor IIpaBa, MMOBMHCKOIIPABHY 3aXTeB IIPelIa0 Ha IUX
(Ha mpuMep, y CIy4ajy CMPTV (U3MYKOT, OFJHOCHO IPeCcTaHKa IPaBHOT JIV-

3 Cn. rmacuuk PC, 6p. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014.
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11a).* MebyTtum, npasa koja OBUM /IMIMMa IIPUIAJAJY Y KPUBIUYHOM MOCTYIIKY
He MOAyAapajy ce y HOTIYHOCTH ca IIpaB/Ma Koje MMa HellocpenHo omrehe-
H1. Heka op mpaBa koja omteheHy nma y KpBMYHOM IOCTYIIKY (HIIp. IIpaBo
fla IOCTaB/ba IIUTaba OKPUB/BEHOM, I CTaB/ba IIpMMefi0e Ha JICKa3 BEllTaKa,
fia IIpey3Me KPUBIUYHO TOMbEHbe) HheroBy HO3NUINjy IpUO/IKaBajy jaBHOM TY-
xuony (Ipybau, Bacubesuh, 2014: 131), ok ¢y My Heka AaTa yIpaBo y LV/bY
peanusanuje MMOBMHCKOIPaBHMX MHTepeca. [IpaBHu crnenbenniy omrrehe-
HOT MOTY MIMaT}l CaMO OHa IIpaBa Koja Cy Y HEIIOCPeJHOj Be3M Ca MCTAKHYTUM
VIMOBVHCKOIIPAaBHVIM 3aXTeBOM. VIHTepecaHTHO je, MehyTum, fia OBUM InnyMa
HIje aTo IIPaBo fla M3jaBe >kanby Ha OIyKy O MMOBMHCKOIIPAaBHOM 3aXT€BY
(Sago, Plei¢, 2012: 976), 11TO BepOBaTHO IIpeCTaB/ba OMAIIKY 3aKOHOZIABIIA.

YKO/MNKO je yc/el KpMBUYHOT fiefla VIV MIPOTUBIIPABHOT Aena omreheHa
jaBHa CBOjMHA, Kao oBlaIIheHN MOJHOCUIAL, MOXKe Ce jaBUTY OpTaH Koju je
oprosapajyhum npommcuma osnamheH fa ce ctapa 0 3allITUTY Te CBOjUHE,
OZIHOCHO jaBHM NpaBo6panmal (wian 253 cras 3 3KII).

[la 611 ce 0 My MOITIO OJTyYMBATH Y MAPHIYHOM IOCTYIIKY, IMOBJMHCKO-
IIPaBHM 3aXTeB MOPA HACTaTU YCyIef M3BpIleha KPUBUYHOT Jle/ia UM IPOTH-
BIIPABHOT Jie/a KOje je y 3aKOHY IpenBuheHo Kao KpUBIYHO Je/0. YIIpaBo OBa
ozipenda 13a3Baja je AVIEMY Jia /I Ce MUMOBMHCKOIIPABHM 3aXTeB Y KPUBUY-
HOM IIOCTYIIKY MOXKe ITOJHETV IIPOTUB JINIA KOje je JelI0 YIMHU/IO Y CTalby
HeypauyH/BMBOCTY, Oyayhu fa, cXogHo ofpenbdama 3akoHa O 0O/IUTIAVIOHUM
opHocuMa® (y mabeM Tekcry: 300), mua HecriocobHa 3a pacybuBame He ofi-
roBapajy 3a IpU4MbeHy WTeTy, Beh y TOM cydajy ofrosapa jmije Koje je Ha
OCHOBY 3aKOHa, OJ/TyKe HaJJI&XHOT OpraHa MM YTOBOPa y>KHO Jja BOAU Ha/Jl-
30p Haj TakBUM /muueM (wiaH 159 u waan 164 300). Y Teopuju He mocTojn
jemVIHCTBEH OArOBOP Ha 0BO IuTame. Ca jeHe CTpaHe, MCTHYe ce ja OV 3aXTeB
MOrao OMTU yIIpaB/beH IIpeMa JIMITY Koje je [yXHO Aa Boayu Hapzop (Vmh u
cap., 2012: 554), mox ce, ca ipyre CTpaHe, MCTI4e a O ce 3aXTeB MOTao ITOHe-
TV CaMO IIpeMa OKPMB/bEHOM, a/I/ He U IpeMa TpehuM mmimMa Koja y cKaagy
ca npaBwMMa rpahaHckor mpaBa ofroBapajy 3a mrety, Oymyhm ja Ta mina He
y4ecTByjy y KpuBuaHoM noctynky (Ipy6au, Bacupesnh, 2014: 463).

4 OsBzme ce Mopa BOAUTU padyHa O TOME Ja JH je 3axTeB omreheHOr OHO YIpaB/beH Ha HaKHATY
MaTepujalHe WIM HeMmaTepHjanHe mrere, Oyayhu na, y ckimagy ca ogpenbom uwiana 204 3akoHa o
OOIMTallnOHNM OFHOCHMA, MOTPaKHBamke HaKHaJe HeMaTepHjallHe LITeTe MoXKe Ipehn Ha Haclaexuke
caMo aKo je yTBpheHo paBHOCHAKHOM CY[CKOM OJUTYKOM HJIM ITCMEHHM CIIOpa3yMoM (HapaBHO, paau
ce 0 NMUCMEHOM CIIOpa3yMy H3Mel)y moBepHona M JyXKHHKA, O YeMy C€ M3PHYUTO U3jacHHO H Bumm
cyn y beorpany y cBojoj ommym I'x 6p. 8376/12). ¥V cnyuajy na je 3axreB omreheHor 6uo ynpasibeH
Ha HaKHaJy MaTepHjajiHe IITeTe, TAKBO IIOTPaXKHBambe OM ce MOINIO IIPEHeTH Ha Jpyrora y cKiamy ca
OIIITUM ofipedaMa O IPEHOCy HMOTpaKHBamba, PETYINCAHUM onpendama wiaHoBa 436—445 3akoHa 0
OOIMTallnOHAM OTHOCHMA.

5 ,Cn. muct COPJS, 6p. 29/78, 39/85, 45/89 — omnyka YCJ u 57/89, ,,Cn. mucr CPJ, 6p. 31/93 u ,,Cn. nmucr
CLT, 6p. 1/2003 — YcTaBHa [OBeba.
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CAIIP’KMTHA MUMOBMHCKOITPABHOTI 3AXTEBA

JIMOBMHCKOIIpaBHNU 3axTeB MOXe ce, npema oppenbama 3KII, ogHoCK-
TV Ha TPM BPCTe 3aXTeBa: HAKHAAy LITeTe, IToBpahaj cTBapM MM IMOHMINTA]
IIPaBHOT ITOC/IA. BayKHO je HaI/IacuTy fa ce MMOBMHCKOIIPABHY 3aXTEB MOXKe
pacrpas/baTyl y KpMBMYHOM ITOCTYIIKY CaMO IIOJI YCTIOBOM Jja Ce pajy O IIpaB-
HIM OJHOCVMA O KOj/Ma Ce MOKe pacIipaB/baTyl Y MIaPHUYHOM IIOCTYIIKY. Y
TOM CMIUCITY, CY/, He 61 MOTao OKPMB/BEHOT fla 06aBeXke Ha JCIUIATY ITOopesa,
Huty 6u omreheny Ilopecky ympaBy Morao ymyTuTu Ha mapHuny, 6ynyhu
lia ce obaBesa mrahamwa mopesa ocTBapyje Kpo3 yIpaBHU IIOCTYNaK (cTas
Kpusnunor cyznckor ofie/bera of 14. maja 1965. rognnae u BCC KJK-1960/65
on 9. meuembpa 1965. ronune n Kx-1765/65 ox 5. HoBeMbOpa 1965. roguHe).
Ykonuko omreheHn ycien usBpliiemba KpUBUYHOT fiefia IpeMa OKPYB/BEHOM
UMa HeKy JIpyTy BPCTY 3axTeBa, Taj he 3axTeB Mohu jja ocTBapu UCK/bY4nBO
y mapan4yHoM noctynky (Vmuh un cap., 2012: 551).

Haknapga mirere

Hajuenthe ce MMOBMHCKOIIPABHN 3aXTeB Y CafP>KMHCKOM CMICITY OJJHO-
CM Ha HAaKHaJly IITeTe KOjy je omITeheHM mperprieo ycies M3BplIema Kpu-
BUYHOT Jiena. Y ckiaany ca oppenbom wiana 155 300, mTera je yMameme
Heylje MMOBMHe (0OMYHA ITeTa) M CIpedaBame mbeHor noBehama (13Mak-
J1a KOPMCT), KA0O ¥ HAHOIIeHhe ApyroMe GU3N4KOr MV ICUXIYKOT 60/1a M
cTpaxa (HemaTepujaiHa IITETa).

Tutynapn npaBa Ha HaKHaAy IITeTe MOTY OMTM JIMIIA KOja Cy MOCPETHO
WIN HeNoCpefHo omTeheHa KpUBUYHUM Je/IOM, IOJ, YCIOBOM fa maMmeby
KPVMBIYHOTL Jie/Ia U HacTyIIesle ITeTe IIOCToj1 y3podHa Besa (wraH 154 300).
[TocTojame y3pouHe Besde usMmely mrerHe pagme (KpMBUYHOT Jena) M II0-
cnepnie (HacTyIesne MITeTe) He MPETIIOCTaB/ba ce (OCHM YKOJIVIKO Ce A O
IITETH KOja je HaCTajIa y Be3!) ca OIIACHOM CTBAapM WM Y Be3M Ca OIIACHOM Jie-
narHouthy - wran 173 300), Beh omrrehenn y mocTynky To Mopa fa gokaxe
(Pamuh, 2004: 205).

Omrrehenn nma mpapa fa y KpMBUYHOM HOCTYIIKY 3aXTeBa HAMUPEHe I
MMOBMHCKE ¥ HEMMOBMHCKe IITeTe. MehyTuMm, pacnpas/pame 0 MMOBMHCKO-
IIPaBHOM 3aXTeBY OTPAaHIYEHO je IPMHIUIIOM e(pUKACHOCTY KPMBUYHOT IIO-
CTYIIKa — YKOJIMKO OV OfTy4MBabe O jheMy 3HaTHO Of[yTOB/IaYN/IO KPYBUYHI
nocrymnaxk, omrehenn he 6uty ynyhen ga cBoj 3axTeB ocTBapyje y mapHu-
nu. VI3 HaBeleHNx pasjora, o npasuny he ce ynyhusame BpIINTI yIpaBo
y OHUM C/Ty4ajeBMMa Kajia oBjamheHo jmile TPaKy HaKHaJy HeVMOBMHCKE
IITeTe, IIa ¥ M3MaKje Kopucty, 6yayhu ga 61 y oBUM cilydajeByMa ofgMepa-
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Bame TAYHOT M3HOCA IIITeTe 3aXTeBaJIO JOKa3VBabe OPOjHMX YMIbEeHNIIA KOje
HIICY Off 3HaYaja 3a JIOHOIIEHe OJIyKe O KPUBIYHOj CTBApy (HIIp. MHTEH3M-
TeT AYIIEeBHUX MATHbM, IPOIeHa JOOMTKA KOjii Cé OCHOBAHO MOTa0 OYeKIBa-
TV IPYINKOM yTBphuBama nsry6/beHe foOUTH 1 CINYHO).

[IpunnkoM HOHOIIEHa OITyKe O 3aXTeBy KOjU Ce OJHOCY Ha HaKHaJy
IITeTe, yBEK Ce MOpa BOAMUTI padyHa O IPaBUIMMA KOja yCTaHOB/baBa 3aKOH
0 06MMTaIOHNM OffHOCKMA, KOja Ce OJHOCE Ha YCIOBE ¥ OCHOB OJTOBOPHO-
CTH, Kao 11 Ha 00MM HaKHafle KOji1 ce MO)Ke 3axTeBary, 6ynyhm na je HakHazma
HITeTe MUTabe O KOMe Ce IIPBEHCTBEHO OfUIy4yje Y MapHUYHOM MOCTYIIKY U
Ha KOje ce IIpUMebyjy IIpaBuIa MMOBMHCKOT IIpaBa (LITO, YMHYU HAM Ce, Cy-
IOBM 4eCTO 3a60paBbajy).

IToBpahaj ctBapu

Omrrehenn nma npaBo fia Off OKPUB/BEHOT 3axTeBa MoBpahaj MHAVBUAY-
a;mHo ofipeheHNX cTBapu Koje Cy Off Ibera ofjy3eTe U3BpIIekheM KPYBUYHOT
fenma. YKOMMKO Cy KPMBUYHNM J€JIOM Ofiy3eTe cTBapu ofpebene mo pony,
omrTeheHy He MOXKe 3aXTeBaTy BUXOB NoBpahaj, Beh Moke MOTHETH 3aXTeB
3a HakHapy wrete (babuh, 2016: 355). [la 6u oumrrehenu Morao ycneTn y 3ax-
TeBy 3a noBpahaj cTBapy, OH MOpa I0Ka3aTu Ja cTBap mweMy npumnaja. Hamn-
Me, Y OBOM CJIy4ajy, OKpMB/bEH! He MOpa OMTU BIACHMUK CTBApH, JOBO/BHO
je la cTBap Jp)KM II0 HEKOM OCHOBY yCJIef] Kora MiMa IIpaBa Ha MUPHY Jp>Ka-
BuHy ctBapu (Ipybay, Bacwmesuh, 2014: 476). 3axteB 3a nospahaj ctBapu
ycBojuhe ce 1mop ycloBoM fia ce cTBAap Halasy KOJ OKPUB/BEHOT, HEKOT Off
y4eCHUKa y MOCTYNKY WM Kop Tpeher mmiia KoMme Cy je OHM [jamyu Ha 4y-
Bame.* MebyTum, ako y mocep cTBapu fohe Heko nuije MIMO OHUX KOji Cy
HaBefleHn y wiaHy 258 3KII, mpema w1Ma ce OBaj 3aXTeB He 611 MOTao UCTH-
uatu (Sago, Plei¢, 2012: 980).

IIonuinraj npaBHor ocna

OsBaj 3axTeB omreheHor Moyxe OMTK yIpaB/beH Ha IIOHMINTA] jefTHOCTpA-
HOT VI JIBOCTPAHOT IIPABHOT IIOC/IA, OWJIO A je OH II0 CBOjOj IPUPOAY Te-
petan v gobpounH (Gurda, Tulumovié, 2016: 98), ¢ Tum mTo he oBaj 3ax-
TeB II0 IpaBUIy OUTU yIIpaB/beH Ha MOHUINTAj PyUUBMBUX yroBopa. To cy
OHU YTOBOPM KOje je 3aK/byumia CTpaHa OTPaHMYEHO IIOCTIOBHO CIIOCOOHa,

6 VYmpaBo cuTyauuja Kajja ce CTBap Hajasu Kop tpeher nmia Moxe 6uty moce6HO MHTEpecaHTHa, 6yayhn
7la ce y OBOM CITy4ajy JIMITY KOje He yYecTByje y KpMBUYHOM IOCTYIIKY IIPECY/iOM HajlaKe Mpefy3uMarbe
ozpebene panme — npenaja crBapu. 3KIT uspu4nTo roBOpH O JIMILY KOME je CTBAP ,laTa Ha dyBaibe, LITO
orBapa MoryhHoCT f1a 0Bo /e Gy/e M3BPLINIAL, KPUBIYHOT fle/la IPUKPUBalba.
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OHU TIPU 4YUjeM je 3aK/byuery OM/I0 MaHa y IOIIeRy Bo/be cTpaHa (wiaH 111
300), ka0 1 OHN! KOJ, KOjUX IIOCTOjI OUUITIeTHA Hecpa3Mepa u3Mebhy y3ajam-
HUX JaBama (wian 139 300).

ITopen camor nmoHmINTaja MPABHOT MOC/A, CYJ je Jy>KaH [ja USPEKHE U CBe
IpaBHE ITOC/IENIIe TAaKBOI IIOHMINTAja, IIPY YEMY Ce Ha Taj HaYMH He CMe
nupaTn y npasa Tpehnx muua. [TpaBa Tpehnx muia mrure ce jep oHa He yde-
CTBYjy Y KPMBUYHOM IIOCTYIIKY, Te HeMajy MOIyhHOCT Ia O OBaKBOM 3axTe-
By pacmpassbajy. [loHniraj mpaBHOT IOC/Ia Y OBHOCY Ha IBMX MOTrao 6m ce
TPaXUTYU CaMO Y IAPHMYHOM IOCTYIIKY y KOM 611 ce 0Ba JIUIa II0jaBuIa Kao
TyxeHa crpana (Sago, Plei¢, 2012: 980-981).

OJHOC MMOBMHCKOIIPABHOT 3AXTEBA
V1 UMOBMHCKE KOPUMCTU

OnHOC OBOT MHCTUTYTA ¥ VIMOBMHCKOIIPDAaBHOT 3axTeBa omTeheHor pe-
rymucaH je u ogpebama KpuBuuHOr 3akoHMKa’' ¥ 3aKOHMKA O KPMBUYHOM
nocTynky. OCHOBHO IpaBUJIO Hajake Ja MMOBMHCKOIPABHM 3aXTeB YBeK
UMa IIPEJHOCT Yy OFHOCY Ha Ofly3MMambe MUMOBMHCKEe KOPUCTH, KOje je YBeK
cyncupmjepHor kapakrepa (J/lasapesuh, 2011: 377). Hanme, xopuct he ce
Ol YYMHMOLIA OFY3€TV CaMO YKOJIMKO HeH M3HOC Ipenasyu gocyheHu mmo-
BIHCKOIIpaBHU 3axTeB. HapaBHO, ja 611 ce 0BO MPaBI/IO MOIJIO TPUMEHNTI,
HEOIIXOJHO je fla 00a 3axTeBa IIpoM3/Ia3e U3 VICTOT OCHOBA, OGHOCHO ia je
nosehame MMOBJMHE OKPUB/LEHOT Pe3YITAT IAPAJIeTHOT CMabetha IMOBJHE
NIUIIA KOje je IIOJHENI0 MMOBMHCKOIIPABHY 3aXTeB. [IpyruM pednma, UMOBMH-
CKOITIpaBHM 3aXTeB U MMOBMHCKA KOPMCT MOPAjy HACTaTH yCIIel, M3BpIIeHa
MICTOT KPUBMYHOT Jie/a. 3allpaBo, OBJie IOCTOje /1Ba 3aXTeBa IIpeMa OKpMBJbe-
HOM KOjJ jelaH JpyTrora MCK/bY4yjy — 3axTeB oliTeheHOr 3a HaKHa/ly IITeTe 1
3axTeB Ap>KaBe 3a ofy3uMatbe kopuctu (Grubisi¢, 2014: 746).

Onysumarme MIMOBIHCKe KOPUCTH JOTa3N y 003Mp YKOIMKO je omTehenn
HEIIO3HAT VIV He TI0CTOjU, VI aKO je CaM Ipefly3e0 KaKIbIBY pajmby, Kao I
y C/Iy4ajy Aa Hyje HU IIOJHeO MMOBMHCKONpaBHM 3axTeB (Gusic, 9).

ITopen Tora mTO je MMOBMHCKOIIPABHOM 3aXTeBY aTa IMIPEJHOCT y OFHOCY
Ha OJly3UMalbe IMOBMHCKe KOPUCTH, MHTepecH ourTeheHor mruTe ce n 'y ciy-
Yajy Kajja O lbeTOBOM 3aXTeBY HIje OITy4eHO Y KPUBMYHOM HOCTYIIKY, Beh je
ynyheH Ha mapHMITy, Kao ¥ OHJIa KaJia OH YOIIIITe HUje IIOJHEO NMOBIHCKO-
npaBHM 3axTeB. Hamme, ogpenbe craBa 2 u 3 wiana 93 K3 npensubajy mo-

7 ,Cn. rmacauk PCY 6p. 85/2005, 88/2005 — wucmp., 107/2005 — wucmp., 72/2009, 111/2009, 121/2012,
104/2013, 108/2014 u 94/2016.
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ryhHocT fa omrrehenn 6yne HaMMpeH U3 ofy3eTe MIMOBUHCKE KOPUCTH, IO
YC/IOBOM Jia IIOKpeHe MapHUIly y ofpeheHOM poKy U IOZ YCTIOBOM Ja HeroB
Ty)XOeHN 3axTeB OyJie YCBOjeH.

VIHTepecaHTHO je Ha OBOM MeCTy IOMEHYTH U pellemne Koje cagpxn 3a-
KOH O Of[y3/IMamy MIMOBUHE IIPOUCTEK/Ie 3 KPUBUYHOT Jiefa® (y la/beM TeK-
cry: 3SOUIIK]ID). Hanme, onpen6om uraHa 45 oBOT 3aKOHA IIPOIINCAHO je fja
ce U3 TPajHO Offy3eTe VIMOBWHE, 33jeJHO Ca TPOLIKOBMMA IIOCTYIIKA, MOXe
HaMMPUTHI ¥ UMOBMHCKOIIPAaBHY 3aXTeB olTeheHor.

MoxeMo oInpaBjaHO NOCTABUTY IUTaMbe CMIC/IA U IOMalllaja OBaKBe Off-
penbe. Hanme, 3aKoHOaBal] IpaBM jacCHY pas3inKy n3Mehy MMOBIHCKe KOpU-
cTV IpnbaB/beHe KPUBUYHMM JIeTIOM U IMOBYHE IIPOMCTEK/Ie 3 KPYBUYHOT
ferma. Y IpBOM C/Iyd4ajy, 3aXTeBa Ce MOCTOjalbe y3pOYHO-NIOC/TIeANYHEe Be3e
usMeby usBpliIeHOr fiefa 1 npubaB/beHe KOPUCTH, JOK Ce Y IPYTOM CIIy4dajy
TaKBa Be3a He MOXKe YCIIOCTaBUTY, Beh ce oBakBa MMOBIMHA Oly3UMa TIO7 yC-
JIOBOM J1a je y OYMITIETHOj HeCpa3Mepy ca 3aKOHWTUM IIPUXO/VIMa BIACHUKA.

Kao mro cMo paHmje ncTakmi, ga 611 MMOBMHCKOIIPABHY 3aXTeB MOTao OUTH
HaMIpeH 13 Ofiy3eTe VIMOBMHCKE KOPUCTH, OHM MOPajy HOTULATH Off MICTOT
KPVMBMYHOT fiefla. YIIPaBO je OCHOBHA KapaKTepMCTVKA IMPOLIVPEHOT OXy3U-
Mama HeMOI'yhHOCT /1a ce ’eHO IIOPEeK/I0 HeCyMIbJIBO BeXKe 3a TAYHO ofpeheHo
KPUBIMYHO JI€/I0, OTHOCHO HeMOryhHOCT fia ce mpoHabe y3pouHo-nocnenudHa
Besa u3Mely KpuBMYHOL [ie/la Koje je OMIo IOBOJ 3a MCHUTYBAIbe VIMOBVHE
u TakBe MMOBUHe. Jlo3Bo/baBambe fla Cé MMOBMHCKOIIPAaBHM 3aXTeB HaMupyje
I3 IMOBJHE IIPOVICTEKIE VI3 KPMBIYHOT Jie/Ia MOYKe YIIYTUTH Ha 3aK/by4aK Jja
nuiie omreheHo jefHNM KPUBIYHNM JIeJIOM HAMUPYje CBOj 3aXTeB 13 KOPUCTH
KOja je OCTBapeHa HeKUM IIOTIIYHO APYIMM KPUBWYHUM JE€/IOM, LITO je arco-
JTyTHO HeponycTuso (Bykosuh, 2016: 27). 3aTo cMo MuLIIberba [ja OBe ofipende
caMo yHoce KoHQY31jy n3Mely oBa iBa jacHO pa3fBojeHa MHCTUTYTA.

Taxobe, Baspa IOMEHYTH U CUTYaLIMjy Kafia je KPUBUIHNM JemoM omrehe-
Ha jaBHa CBOjUHA, OJHOCHO KaJja je OKPVMB/EHN CTEKaO IMOBMHCKY KOPUCT
Ha pauyH fipkaBe. CBaka MMOBMHCKA KOPUCT Ce Off YYMHMOLIA MOPa Ofy3€TH
(vax u mana — B. CtojanoBuh, 2017: 363), 11 TO ce YBeK UMHMU y KOPUCT OylieTa
Penry6rmuke Cp6uje. Ykonuko 61 ce Ha cTpaHM omITeheHOr mojaBmta mpika-
Ba, JIOIa3N Ce [0 IOTIIYHO MCTOT pe3yiraTa, 6e3 o63mpa fja i je yCBOjeH
MIMOBVMHCKOIIPAaBHY 3aXT€B WJIN je Ofly3eTa MMOBMHCKA KOPUCT. 3aTO IOCTOjU
MUIIbeHbe Ia Y TAKBJM CUTYallJjaMa jaBHY IpaBoOpaHuIal He 61 MMao UH-
Tepeca Jla Y HOCTYIIKY MICTaKHe VIMOBVHCKOIIpaBHY 3axTeB, Oynyhu ma he u
6e3 TaKBOT 3aXTeBa KOPUCT Koja Oy/ie ofy3eTa IIPUIIACTH AP>KaBY, & YKOINKO
6u Taj 3axTeB 610 Behy Off BUCHMHE KOPUCTH, Ap>KaBa O CBaKako Mopasia
BOJVITY IIAPHMYHY IIOCTYTAK 3a Taj Bumak (Manrosuh, 2013: 75).

8 ,,Cn. macuuk PC*, 6p. 32/2013 u 94/2016.
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OIJIYKE ITPBOCTEITEHOI CYJA
O MUMOBMHCKOIIPABHOM 3AXTEBY

[IpuvkoM ofTy4nBama o 3aXTeBY, CyAly CTOje Ha paclioaramwy Tpu Moryh-
Hocti. OH Hajlpe MO>Ke MIMOBMHCKOIIPAaBHM 3aXTeB JOCYAUTH OBIamheHoM
mmny y nenoctn. OBakBa ofjyKa Tpebano 6u ma 6yzie Hy>KHa y OHUM CTydaje-
BUMa KaJa je IpubaB/beHa MIMOBIHCKA KOPYCT eleMeHT 6uha KpuBUYHOT fiena,
Te ce IbeHa BIUCYHA IPEN3HO yTBphyje y kpuBiyHOM noctynky. Taga he cyn,
KaJja IPeIM3HO YTBP/Y BUCKHY MIMOBJMHCKE KOPYICTH KOjY je OKPVB/bEHN U3BP-
IIebeM Jiena prOaByo, YCBOJUTY IMOBUHCKOIIPABHY 3aXTeB 1 OPENUTH fia
ce OH MMa HaAMVIPUTH 13 M3HOCA IpnbaB/beHe Kopucti. O 0BOMe ce M3jacHNO
u Bpxosun cyn Cpbuje, Hamasehn fa, kaza y usperm ocybyjyhe npecyne cyn
YTBPAU U OKPUB/BEHOT OIIaCH KPUBUM 3a aIllCONyTHO ofpebenn msHoc npu-
YyEbeHe IITeTe VM IPOTUBIPABHO NpKbaB/beHe IMOBMHCKE KOPUCTH, MOpPa
omryunTy 1 o opureTHoM 3axteBy (Kox 113397/06). Mehytnm, fa 6u cyn mo-
rao JOCYAUTI IMOBMHCKOIIPaBHU 3aXTeB, olTeheHM je fy>kaH Ja ra mogHece
HajKacHMje /10 3aBpIIeTKa IJTABHOT IIpeTpeca I fia IIPY>KM afieKBaTHe J0Ka3e Ha
KOj/IMa OBaj 3aXTeB 3aCHNBA, A TO CBAKAKO He OV MOTao YUMHUTH TEK Y >Kall-
61 Ha IIPBOCTEIIeHY OITYKY KOjoM je ynyheH Ha mapHuUIy (AmnenanyioHu Cyx y
Humry Kok 1 6p. 706/15 og 04. cenrrem6pa 2015. roamHe).

Cyz MoyKe MMOBMHCKOIIPAaBHY 3aXT€B YCBOjUTM U CAMO IeIVIMUYHO, Y KOM
cny4ajy he 3a Bumaxk osnamrheHo e 6utn ynyheHo Ha mapHUYHY IIOCTY-
nak. To he 6utn cmydaj xaga omrehenn morpaxyje U3HOC Koju Impemaliyje
BUCUHY KOPUCTHU KOja je yTBpheHa y KpMBMYHOM HOCTYNKY (AIeTanuoHn
cyn y Kparyjesuny Kx. 1 6p. 620/14 op 13. maja 2014. roguse).

Hanocnerxy, 3KII npegsuba u moryhuoct a omrrehenn y uenoctn 6yne
ynyheH fia cBoj 3aXTeB OCTBapyje y HapHMYHOM IOCTYIKY. [la 61 ce To MorIo
YIMHUTH, y CTy4ajy Aa je foHeTa ocyhyjyha npecyna, HeolxomHo je fa mogamy
Y KPMBMYHOM IIOCTYIIKY He IIPY>Kajy OCHOB HU 32 IOTITYHO HM 32 JA/TUMIYHO
npecybeme. Y ToM cmucity, Hepasym/buBo je 36or dera ce omrehena mmia
yuyhyjy Ha mapHMYHM DOCTYIAK y CUTYyallji Kajia je TauHo yTBpheHo Kojy
je MIMOBMHCKOIIPAaBHY KOPMCT OKPMB/bEHM CTEKAO U3BPIICHEM IPEIMETHOT
KPVMBUYHOT JIe/Ia, @ ICTAKHYTY Cy MMOBMHCKOIIPAaBHM 3aXTEBU U NPEIU3N-
paHN y IOI/IeAy BUCHHE, a CY/ je Ha IIOY3[jaH U jacaH HauMH YTBPAVO TauHY
BUCUHY IIpubaB/beHe IPOTUBIIPaBHE MUMOBMHCKE KOPUCTY (ATIe/IallOHY CY
y Kparyjeiyy K. 1 6p. 4198/11 op 08. aBrycta 2011. rogune). Y cBakoM
CIy4ajy, OBaKBa OfIyKa Mopaja Oy cajpxatu oOpas/ioxKere YMIbeHNIA Ha
TeMe/by KOjUX je 3aK/by4eHO Jja OM TaKBO paclpaB/baibe 3HATHO OJYTOBJIA-
yyio noctynak (Gurda, Tulumovi¢, 2016: 98). HaxxanocT, cygoBu yrimaBHOM
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KopucTe oBy MoryhHoCT, Te y BehuHM ciydajeBa yomuTe He pacIpaBbajy O
VIMOBMHCKOIIPaBHOM 3axTeBy, Beh 1o ayromatusmy ymyhyjy omrehenor Ha
napHMYHM noctynak. OBakBa Ipakca IOTpelIHa je 13 BUlIe pasjora. Jako
yuenrhe omreheHOr y KpMBUYHOM MOCTYIIKY HUje 006aBe3HO, YKOIMKO je OH
CTaBMO MIMOBMHCKOIIPABHU 3aXTeB, IIOCTOj| M3pU4NTa 0OaBe3a Cyda fia yI-
BpDhyje cBe unmeHNIIe KOje Cy Off yTHIaja Ha JOHOLIEHE Of/IyKe O OBOM 3aX-
TeBY, I1a YaK U fla IpubaBsba JoKase 110 CIy>KOeHOj Ty>KHOCTH IIpe HETo IITO
je TakaB 3axTeB yormiTe 1 mopHeT (wiaH 256 3KII). Takobe, oBakBa mpakca
[IOIATHO CTabu Mosunuyjy omreheHor y KpMBUYHOM IIOCTYIIKY, TUME LITO MY
ce Hamehe Boleme jolr jefHOT CyfCKOT MOCTYIIKA, IITO je YBeK CKOIYaHO ca
[IOIaTHMM TPOLIKOBMMA 1 OFyTOB/IAYeHEM.

YKONMKO CyJ, OKPUBILEHOT OCTO00AM Off ONTY>X0e M IaK ofduje om-
TY>k0y, O IMOBMHCKOIIDABHOM 3aXTeBY He MO>Ke MEPUTOPHO OfIyunTy, Beh
omreheHOr MOpa yIyTUTM Ha NMAPHUYHY NOCTYyHak. [JpyruM pedmma, cyx
HIKaJ/la He MO>Ke OJ/TyYUTH Jla MIMOBMHCKOIIPABHY 3aXTeB HIMje OCHOBaH, Beh
TaKBY OJJTYKy MOXKe JOHeT! caMo rpabaHcku cyf, 1 To Tako mTo he Ty>x6eHn
3axTeB ofOouTH Kao HeocHoBaH (Gurda, Tulumovié, 2016: 103), (Gusié, 12).
IMako opnamheHo /mmije MMa MOTHYHY AUCHO3UIU]Y [a TIOKpeHe MapHIYHA
HOCTYTIAK U 6e3 0BaKBOT ynyhmBama, OHO MMa 3Hadaj 360r MoryhHoCTH fa ce
MIMOBVMHCKOIIPAaBHY 3aXTeB HaMMPM U3 Ofy3eTe MMOBMHCKe kopuctu. Han-
me, K3 je npenBupmeo moryhHoct na omrehenn koju 6yze ynyhen Ha mapamd-
HJY IIOCTYIAK 3aTPaXkM Ia MIMOBMHCKOIIPaBHM 3aXTeB KOju My Oyze focyben
y IapHUIY HaMMPU M3 M3HOCA Ofiy3eTe KOPYCTH IIOf YC/IOBOM Jia je TaKaB
HOCTYIIAK IIOKPEHYO Y POKY Off 6 MeCely Off IaHa IIPaBHOCHA>KHOCTM OJTyKe
o ynyhmsamy (wran 93 K3).

KAJTBA HA OJJIYKY O UIMOBMHCKOIIPABHOM 3AXTEBY

OneHa 0 MpaBHOM II0/IOXK3jy Y4e€CHMKA Y KPMBUYHOM IIOCTYIIKY YMHO-
roMe 3aBNCH Of HeToBUX objamhema Jja 3alITUTH CBOje MHTepece 1 y TOo-
CTYIIKY IO IIpaBHMM jIeKoBuMa. ViMajyhn y Buay fa ce HemocpenHu MHTEpec
omreheHor 3a yyemhe y KpuBIMYHOM IIOCTYIIKY OITIefia IIpe CBera y Moryh-
HOCTM! Jja OCTBApM CBOj MMOBMHCKOIIPABHI 33XT€B, PAa3yM/bUBO j€ LITO Cy
IbeToBa IIPaBa Ha y/Iarame >kajibe orpaHNYeHoT JoMeTa: OH MOXKe YIOXKUTH
»ajIby caMo Y IIOITIeffy OfIyKe O TPOIIKOBMMA KPMBIYHOT IIOCTYIIKA VN Y
TIOI7IeNy OfITyKe O JoCcyheHOM MMOBMHCKOIIpaBHOM 3axTeBy. VI3y3eTHO, yKo-
JINKO je jaBHM TY>KIJIAI] IIPey3e0 romembe off omTeheHOr, OH MMa IpaBa Jja
u3jaBM >Kanby 13 CBMX 3aKOHOM ITPONMCAHUX pas3/iora.
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3akoHOpaBal je f03Bo/mMo omreheHOM ynarame sxanbe caMo Ha gocyhern
MMOBMHCKOIpaBHY 3axTeB. OIpaBlaHO ce MOXKe IIOCTaBUTI IIUTabe CTBAp-
HIX JoMeTa oBe ofpenbe. Kao mro cMo paHumje objacHmIN, OmIyKa Cyaa o
VIMOBMHCKOIIPaBHOM 3aXTeBy MOXKe OUTM Tpojaka. ¥ CIy4ajy /ja MMOBMHCKO-
npaBHM 3axTeB Oyme gocybeH y memocty, omrrehenn He 6M MMao HMKaKaB
IpaBHY MHTepec Ja M3jaBu >kanby Ha TakBy omnyky (Ipy6ad, Bacumesuh,
2014: 766). Ca mpyre cTpaHe, YKOIMKO CYJ olITeheHOr ymyTy Ha IMapHUILY,
U3 je3NYKOr TyMadera HaBeleHe HOpMe IPOM3NMIa3y Ja Heropa xanba Ha
OBaKBY OJIYKY HUje J03BOJ/bEHa, jep My 3aXTeB HUje BocyheH. Amenanyonn
cyn y beorpany 36or Tora cmarpa fa ce oBa ofipen6a Mopa TyMadUT! Ha Taj
Ha4MH JIa Ceé CBaKa OJ/TyKa O MMOBMHCKOIIPABHOM 3aXTeBY, I1a ¥ OHA KOjoM
je omrrehenu ynyhen Ha mapHmily, MOpa cCMaTpaTty JOCYDeHUM MMOBUHCKO-
IIpaBHMM 3aXTeBOM, jep Ou, y CynipoTHOM, omTeheHy nMao BeoMa orpaHmye-
He MoryhHoCTM yrmarama xanbe y KpUBU4HOM 1OCTYynKy. MehyTtnm, Bpxos-
HU KacalloHM Cyf je y cBojoj ommyuu Kss 28/15 ox 25. mapra 2015. rogune
Halllao Jia Ce MOCTOjalbe MOBpefie 3aKOHA NPWIMKOM JOHOLIECHA OIIYKe O
MMOBMHCKOIIPAaBHOM 33aXTe€BY MO>Ke MICTUIIATH CaMo YKOJIMKO je OH JiocybeH,
aJI He U YKO/MUKO je omrehenn ynyhen Ha mapHunmy.

Yax HM OHaj leo CYACKe IpaKce KOju IpuxBaTa MOTYhHOCT M3jaB/buBama
Xaybe y morneny ofyryke o ynyhuBamy Ha HapHUILY HEMa jelTHCTBEHO CXBa-
Tambe y MOIVIeNly MUTakba KakBy 01 OfTYKY APYTOCTEIIeHM CYJ| MOTao Jja loHece
YKOJIKO je M3jaB/beHa CaMo >kayi0a y IOITIey TaKBe OfTyKe. JellaH /leo cMaTpa
fia Cy/; MOXKe YKMHYTY CaMO OJJIYKY O yiyh1Barby Ha IapHUILY M BPAaTUTH je Ha
IIOHOBHO OJITy4MBabe, Y KOM CITy4ajy he mpBOCTeIeHn Cysi OfTydnT BaH Ipe-
Tpeca, 1 T0 y popmu perera. Ca ipyre cTpaHe, Anenanyonu cyg y beorpany
cMarpa fia APYTOCTeIleHN CyJ He 611 MOTrao YKMHYTH OIUTKY CaMo Y IIOITIeRy
ynyhmBama omrrehenor Ha napuuity, Beh fja 61 TakBa ofryKa 61/1a He3aKOHM-
Ta ¥ MOIJIa 61 Ce TI00MjaTy 3aXTeBOM 3a 3aLITUTY 3aKOHUTOCTIL

Ca ppyre crpaHe, omreheHn Moxe 1M3jaBUTK Kanby caMO YKOJMKO je
OITYKOM O IMOBMHCKOIIpaBHOM 3axTeBy nospeheHn 3akon. OBjie ce mpe cBe-
ra Muciu Ha oppen6e K3 u 3KII kojuma ce perynuiie MMOBMHCKOIPaBHU
3axrteB. Tpeba yBek MMaTu y BUAY Ha Ce OBJie PaiM O 3aXTeBy KOjU Ce IO
IpaBUIy paclipaB/ba y MApHIMYHOM HOCTYIIKY M Ha KOjU Ce IIPUMemYjy mpa-
BuIa rpabanckor nmpaBa, Te 6u MoBpesa 3aKOHA MOITIA IIOCTOjaT! ¥ YKOIMKO
cy nospebhene peneBanTHe onpende nmosuHcKor mpasa (Ipy6ay, Bacumpesuh,
2014: 800; Vimmh u cap., 2011: 886), mpe cBera 3akoHa O OOIUTAIVIOHUM Off-
HOCKMMa. Y HAIlOj TeOPUjU MOCTOjM U MUIIbebe fja 61 Tpebano omoryhnuru
U3jaBJbMBalbe Kabe Ha OJTYKy O MMOBMHCKOIIPAaBHOM 3aXTeBY U Y CITy4ajy

9 OaroBopu Ha MUTamka HIDKECTEIICHUX CYI0Ba, JaTH O CTpaHe cyauja KpuBUYHOT ofie/beba ATIETalOHOT
cyna 'y beorpany, Ha cenquuim oapkanoj naHa 22. mapra 2017. roqune.
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TIOTPElIHO VIV HeNOTHYHO yTBpheHor ummeHnyHor crtama (Ipybau, Ba-
cupeBuh, 2014: 800).

YKOMUKO je CyJ NMPONYCTHO fid OJIy4YyM O MMOBMHCKOIIPAaBHOM 3aXTEBY
KOj! je IOffHeT, ITocTojama 6u 61THa MoBpefa ofipefada KPMBUYHOT IIOCTYII-
Ka 13 unaHa 438, ctas 1, Tauka 8 3KIIL

YKOIMKO IOCMaTpaMo yyory omreheHOr y KpUBMYHOM IIOCTYIIKY U MHTe-
pece uujy 3alITUTY Ipef CYOM TPaXKy, CMaTpaMo Jja KOJ iera IIOCTOj! NH-
Tepec Jia M3jaBy XKanby y OZHOCY Ha OTYKy KojoM 61Ba yriyheH Ha TapHIYHA
HOCTYIAK, 6e3 003upa fa i je yrnyheH 3a 11eo Mum 1eo UCTAKHYTOT 3aXTeBa.
OmrreheHn 1MMa HarIalleHN MHTEpPeC 1a Ce O BErOBOM 3aXTEeBY paclpaB/ba
Yy KPMBMYHOM IIOCTYIIKY y KOM je M caM y4ecTBOBao, 6yayhu ma 6u ynyhn-
Bame Ha [APHUILY 3Ha4M/I0 06aBe3y Ha WEeroBoj CTpaHu Aa nokpehe mocry-
IaK Ipef CY/IOM Jipyre HajjiexxHocTu. MehytuMm, Tpeba yBek umaru y BULy
la y cnydajy ynyhuBama Ha mapHuny saxres omreheHor Huje onbujen, Beh
je ofTyurBame 0 lbeMy IpebaueHo Ha APYTU CYH, U TO Ha OHaj Koju 61 MHade
610 HajIeXXaH 1a 0 OBAKBOM 3aXTeBY OTyuyje. 360r Tora 61 merosa xanba
Y OBOM CJTy4ajy CYIITHHCKY OuIa yIIpaB/beHa Ha OCIIOpaBambe 3aK/bydKa Cyzia
ia 611 pacripaBa 0 3aXTeBY 3Ha4ajHO OJyrOBJIAaYNIa IOCTYIIAK, IITO Y KPajiboj
JIMHYjU IPefiCTaB/ba >Ka/I0y y MOI/IeAY IOTPelHO VIV HEIIOTIIYHO yTBpheHor
YIEbEeHNYHOT CTama, a olITeheHy HeMa MOTYRHOCT u3jaB/buBama >Kanbe 1o
TOM OCHOBY. 360T Tora cMaTpaMo ja, de lege lata, oH He 6u MOrao u3jaBUTH
»Kanby MpoTUB ofJIyKe 0 ynyhuBamwy Ha MAPHUYIHM ITIOCTYIIAK, Te a OV TaKBY
xajby Tpe6ano ogbaunTy Kao HeJJO3BOJbEHY.

BAHPEIOHU ITPABHU JIEKOBU

Kako omryka 0 MMOBMHCKOIIDABHOM 3aXTeBY IIPECTaB/ba OfIydiBarbe
KPUBUYHOT Cy/ja O MaTepuji 3a KOjy je IIPBEHCTBEHO HalIeXKaH rpahaHcku cyx,
II0CTaB/ba Ce MNTarbe [ JIU Ce TIOBOJOM OJ/TyKe O OBOM 3aXTEBY MOTY MCTHLIA-
TV CAMO OHM BaHpeJHM JIeKOBU Koje nosHaje 3KII, nnm ce mak Mory yiaratu u
OHU KOjU CY pery/IicaHy 3aKOHOM KojuM ce ypebyyje mapHUYHN TOCTYIAaK.

Onyka 0 IMOBMHCKOIIPABHOM 3aXTeBY IIPBEHCTBEHO Ce MOXKe TI00ujaTn
IpeMa IpaBUIMMa KPUBMYHOT IIOCTYIIKA, OTHOCHO U3jaB/biBarbeM 3aXTeBa
3a 3aLUTUTY 3aKOHUTOCTY W/IM 3aXT€BA 3a IIOHAB/batbe KPMBUYHOI IIOCTYII-
Ka, a/li Ceé OHa HMKa/la He MOXK€ M3MEHUTU CaMOCTanHO. [Ipyrum pednma,
OIITyKa Koja ce OfHOCK Ha IMOBMHCKOIIpaBHM 3axTeB Mohu he ce n3mMennTn
VICK/bYYMBO 3aje/IHO Ca M3MEHOM ITIaBHE OJI/TyKe, OHOCHO OfI/TyKe O KpUMBUY-
HoM zieny (VImrh n cap., 2011: 564).
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KpuBudHa mpecypa uim peleme, y ey Koju ce OHOCK Ha MIMOBMHCKO-
IpaBHM 3aXTeB, MOXKE C€ CAMOCTa/IHO IOOMjaTy caMo IIpeMa IIpaBIINMa Koja
BaJKe 3a IIOHaB/bakbe IIAPHIYHOT TIOCTYIIKA, @ y CKJIay ca ofipefi0aMa IapHuy-
HOT ITOCTYIIKa (WIaHOBY 426-434 3akOoHa O MAPHMYHOM IIOCTYIIKY)." Mebhy-
TIM, OBO IIPABO JIaTO je CaMo OCYHeHOM JINIY ¥ HeTOBUM HACTIeHUIIMA, ATy
He 1 omrreheHoM. IInuTame je ga /1 je 0BaKBO pelllere LeMMCXOIHO, nMajyhn
y Bupy fia omreheHy Moyke MMaTy IHTepeca Jja TPaK! MOHaB/bakbe MOCTYIIKA
YKO/IKO Ce Ha OCHOBY KacHUje M3HETVX UMIbeHNIIA UCIIOCTABH JIA je HeroB
3axTeB Morao 6utu focyhen y sehem usnocy (Ipy6ay, Bacupesuh, 2014: 478).

CropHo je n ja nmu 6u omreheHy Morao cBoja IpaBa OCTBAPUTY ITOZHO-
IIeeM HOBe TY>KOe Y IapHMYHOM IIOCTYIKY KOjoM 611 3aXTeBO MCIUIATY TOT
»BuIIKa“. OIrOBOp ce Mopa carlefaT! y CBeT/Iy mpobieMa NAeHTUTETa TYX-
OeHMX 3axTeBa U IOCTOjama pecybene cTBapu. [la 61 ce MOITIO TOBOPUTH O
UJIEHTUTETY TYXXOEHNX 3aXTeBa, HEOIIXO[HO je [ia IIOCTOj) MAEHTUTET CTpa-
HaKa I MJEHTUTET YMEEeHNYHOT U IIPAaBHOT OCHOBA. YKOJIMKO OM II0C/Ie JJOHO-
IIeba OfITyKe O IMOBMHCKOIIPABHOM 3aXTeBY HAaCTaJle HOBE YMbEeHMIE, OHE He
6u 6ue obyxBaheHe npaBHOCHaXHOIINY OfTyKe, I1a Ce Y CUTYALMju Kajia ce
TY>KOEHM 3aXTeB 3aCHNMBA ) HA TUM YMIbeHMIIaMa He Pafi O IPAaBHOCHAXHO
npecybenoj crBapu (Anenanyonu cyn y beorpany Ik 6p. 1013/14 op 23. map-
ta 2017. roguHe). MehyTum, nuTame je ja i ce OBfie pajyi O HOBOj YMHEHU-
LM WU YUILEHNIV KOja je paHuje ITOCTOjala, ali CTPaHKe 3a by HIUCY 3HaJIe.
Y cBakoM ciTy4ajy, OATOBOpP Ha OBO IUTAaIbe 3aXTeBA0 OU [eTa/bHNUjy aHAIU3Y
ozipeniaba 3akoHa O MAPHUYHOM IIOCTYIIKY, IITO He 611 6110 y CKIafy ca Te-
MOM OBOT paja. 3aTo heMo Ha OBOM MeCTy CaMoO 3aK/bY4UTH Jja Cy MoryhHo-
ctu omreheHor /ja OJIYKy O MMOBMHCKOIIPAaBHOM 3aXTeBY I06Mja BaHPETHUM
IPaBHMM CPeJICTBYIMA IIPYIMTYHO OTPaHIYEHe, Te JIa je BeroB II0I0XKaj 3HATHO
HOBO/BHMjY YKOJIMKO TY OJIYKY IOHeCe CY/ Y HAPHIUYHOM IOCTYIIKY.

VIMOBVMHCKOIIPABHU 3AXTEB V IIOJEJHOCTAB/BEHUM
OOPMAMA IIOCTYIIAIHLA Y KPUBNYHOM IIOCTYIIKY

daxTiyko ob6aBenITeme KPo3 Ha4e/I0 ONOPTYHNUTETA

MHcTuTyT Ofy1aramba KPMBUYHOL TOMbEmba IPECTaB/ba MI0jeJHOCTAB/bEHY
¢dbopmy nocrynama y KpuBudHoM noctynky (banosuh, Panbenosuh, 2016:
201) xoja 3a nmp uMa pacrepeheme KpMBUYHOT NpaBocyha of KpUBUYHMX
Jienta Koja criaziajy y T3B. 6ararenuu kpuMuHaaurteT. Ofpen6a wiana 283 3KII

10 ,,Cn. rmacuuk PCS 6p. 72/2011, 49/2013 — onnyka YC, 74/2013 — omnyka YC u 55/2014.
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J103BOJbaBa jaBHOM TY KVOILY [ia IOHOILIEHEM pellierba 0 of0avajy KpUBIYHE
IpujaBe OAyCTaHe Off IIPOTOHA OKPYBJBEHOL, MOJ] YCIOBOM JIa OH IIPMXBATH
U VICITyHM jefHy VIU BUIIe 3aKOHOM IpeaBuiennx o6asesa. [IBe o yKyIHO
ceffaM TaKBUX 06aBe3a 3a LM/b MMajy YIPaBo penapanyjy omrehenor, a To cy
OTK/Iamame LITeTHe MOC/eyIle HacTajle M3BPIIemheM KPYBIYHOT eIa MIN
HaJOKHAa/a IITeTe, KAo VM M3MIpPebe JOCIeNNX 06aBe3a M3ap)KaBamba.

OBaj MHCTUTYT JOHOCK KOPHUCT 3a 00e cTpaHe jep omoryhasa omrreheHoM
fla 3aJJ0BOJBM CBOje MMOBMHCKe MHTepece U 6e3 Bobema Cy[CcKOT IOCTYIIKa,
JIOK, Ca IpyTe CTpaHe, 32 OKPUB/EHOT 3HAYM CBOjEBPCHM ,OLIPOCT Of yuUMibe-
HOT KPMBIYHOT JIe71a, TIOf, yC/IOBOM Jja OTK/IOHM IITeTHE e(heKTe CBOj/X He3aKO-
HUTUX pajmu. VcTrHa je na omreheHy MoXke MMaTy ¥ HaI/IALlIeHY ,,Ke/by  fia
OKpUB/beHY Oy/ie KPMBUYHO IOBeH, TIpe cBera 300r ocehaja enemMeHTapHe npa-
BUYHOCTY, MeDyTIM, UIIaK je IeroB IIpUMapaH LJ/b Y4eCTBOBabA Y MOCTYIIKY
3a/I0BOJbEHbE IMOBMHCKIIX MHTEpeca KOjJi Cy IPOMU3NUIIIY 13 KPYBUYHOT flefIa.

[Tocrasspa ce 1 mMTabe Ha KOju HaunH he 6UTK onpefe/beH M3HOC IITeTe
KOjJ OKpUB/beHU Tpeba fa Hagokamy. CBakako ma OM M y TOj OIleHU Tpe-
6ao mohm oz HaBopa camor omTeheHor, a;mi He 1O CBaKy IieHy, 6ynyhu na
omrehenn oBaj M3HOC MOXKe ONpefieINTI OYUITIEFHO UCyBuIle Bucoko. Ca
ipyre CTpaHe, IATambe je fa u 61 OMIO L[eMCXONHO 3aXTeBaTy IPelN3HO
BellITayerbe Ha OKOMHOCT nocTojehe mrere. Vimajyhu y Buny na o opnarama
KPMBMYHOT TOBeHa I0a3M Y Mambe-Buile HeopManHoj a3y KpUBUIHOT
IIOCTYIIKA, Kao U IWJbeBe ¥ CBPXY 300r Koje je oBaj MHCTUTYT npexBubeH,
Te OTpely Jja ce Cripedr MPOy3POKOBambe HEMOTPEeOHNX TPOIIKOBA, LIe/IVC-
XOfiHVje O 6M/I0 IPeIyCTUTH OLIeHy O TOMe IIPBEHCTBEHO jaBHOM TYXXIOLY
(bejatoBuh n cap., 2012: 40).

VIMOBMHCKONIpaBHMU 3aXTeB ¥ CIOPa3yM
0 NMpU3HaBkbYy KPUBUYHOT Jie/1a

CnopasyMm o npu3Hamy KPMBUYHOT JleJIa jeCTe BPCTa CTPAHAYKOT CIIOpas-
yMa KOjI je yBeJleH y Hallle IIPOLIECHO 3aKOHOAABCTBO 2009. rofguue y nupby
nosehamwa eduxacHocty KpuBu4yHOr nocrynka (bejarosuh, 2012: 103), op-
HOCHO y IM/bY JIa Ce ,Ji30eraBameM JI0Ka3/Bama 1 yOp3ameM MOCTYIIKa pac-
TepeTe KpuBu4HY cyfnou  (I'pybay, Bacumesuh, 2014: 576).

[Ipe Hero LITO 3alI0OYHEMO aHAINU3Y ofpefaba Koje ToBOpe O YIO3M U II0-
n0Kajy omreheHOr y MOCTYNKy 3aK/bydema CIIOpasyMa, Ba/ba HAIIOMEHYTH
JiBe CTBapy Koje MOTy OUTH Off BelIMKOT 3Ha4aja. Hajipe, jaBHn Tyxumar je
IpIWINKOM 1360pa Mepa 4nje u3puiiame IpefjiaxKe CyAy y HOTIYHOCTI Be3aH
UMIIepaTUBHUM ofipeibama KpuBuuHOr 3akoHMKa ¥ 3aKOHA O KPUBUYHOM
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noctynky. To 3HauM fa 61, Ha IpUMep, jaBHU TY>KMIAL, MOTA0 IPEeJIOKN-
TV [a CyJ OKpMBJbeHOT ocnoboay Irahama TPOIIKOBA ITOCTYIIKA U Jla OHM
HaJHy Ha TepeT OYIIeTCKUX CpeficTaBa Cy/a, YKOIMKO Cy UCIYEeHNU YCTIOBU
Koje 3a To mpexsuba 3KII, am He 61 MOTrao ca OKpMB/bEHNM IIPErOBAPATH O
ofly3MMamy IMOBMHCKe Kopucty, Oynyhn fia je, y cknagy ca ogpenoom uma-
Ha 91 K3, meHo opiysuMarmbe yBek ob6aBe3HO. [[pyro, jenyHa muia Koja Mory
y4eCTBOBAT) Y IIperoBapamy jecy jaBHU TYXXWIAIl ¥ OKPUB/bEHM Ca CBOjUM
OpaHnolieM, IOK Apyra nuia, na Hu omrehenn, de lege lata, Hemajy HUKaKBY
(dhopMasHy y/I0Ty IPUINKOM 3aK/bydea CIopasyMa.

Hajnpe, 3aKOHMKOM O KPMBMYHOM IOCTYIIKY YCTaHOBJ/bEHA j€ M3PUIMUTA
obaBesa jaBHOT TY>KMOIja Ia OB/IalINeHo /ile OyYM O IIPaBy Jja MOXe IIOf-
HeTU MMOBJHCKOIIpaBHM 3axTeB. Mebhyrum, mpomymrame fa ce TO y4uHM
He TIOB/IAYM 3a cOOOM HMKAKBe IPOIeCHe MOCIeanIie, ¢ 003MpoM Ha TO Jja
ydenrhe omrreheHor y moctynky Huje o6aBe3HO.

Perymumyhm o6aBesne enemente cniopasyma, 3KII mspmunTo HaBomm ma
je 06aBe3HM eJIeMEHT U CIIOPa3yM O MMOBMHCKOIIPABHOM 3aXTeBY, YKOJIVIKO je
oH nopaHet. bygyhu na omrrehenn, kako cMo Hanper UCTaKIN, HUje 00aBe3HN
Y4€CHMK Y KPMBMYHOM IIOCTYIIKY, jaCHO j€ I jaBHM TY>KIJIall HeMa HMKaKBJX
opanrhema fia fiefia y eroBy KOPMCT YKOIMKO OH CaM HUje M3Pa3no Xeby fa y
KPVBIYHOM IIOCTYIIKY OCTBapyje CBOja IIpaBa, OHOCHO Ierosa ce opanhema
3aBpILaBajy y IIpefodaBamy omreheHoM MOryhHOCTM [ja y4ecTByje y IOCTYII-
Ky. MebyTyM, yKOIMKO je MIMOBMHCKOIIPAaBHM 3aXT€B IIOJJHET, CIIOPa3yM O IIpu-
3HalbYy KPUBIYHOT Jie/Ila MOpa Jja Caip>kKul U CIOPasyM O 3aXTeBY, LITO 3HAYM
11a, ako omreheHy HeMa HUKAaKBY (POPMaIHY Y/IOTY Y IIPOLIeCy IIperoBapama,
jaBHM TY>KMIALl MOpPa YBXXUTY U HETOB MHTEPEC U ca OKPMB/bEHUM IIPero-
BapaTy ¥ O IMOBJMHCKOIIPAaBHOM 3axTeBy (JoBanosuh, [lerposuh JoBanosuh,
2014: 292). Bajpa HarmacuTH 1a OBa MMIIEpATBHA OfipefiOa HeMa 3a LW/b Jja Ha-
MeTHe 06aBe3y obemrehema omreheHOr Kpo3 UMOBIMHCKOIIPABHY 3aXTeB Kao
YCIIOB 3aKOHUTOCTH criopasdyMa. Hanme, jaBHU Ty>Xmianl 1 OKpUB/bEHU MOTY ce
criopasymery u fia omrehenu Oyne ynyhen Ha napamaam nocrynak (I'pybay,
Bacwmpesuh, 2014: 579; Hukonuh, 2009: 145).

[TocraBpa ce muTame KakBa je CymOMHaA cllopasymMa KoOji je 3aK/bydeH
YKOJIMKO OH He Cafip>KM CIHOpa3yM O MMOBMHCKONpaBHOM 3axTeBy. 3KII
npexsuba ma he cyn pememeM ofbanuTy CopasyM YKOIMKO OH He Cafip-
XU CBe IIOTpeOHe elleMeHTe KOji Cy 00aBe3HM, Jakjle ¥ YKOJIMKO He Cafip>Ku
CIIOpa3yM O MMOBVHCKOIIPaBHOM 3axTeBy. Mebyrum, oBa ogpenda Moxe ce
IPUMEHUTH CaMO y CIy4ajy Ja MMOBVHCKOIIPABHU 3aXTEB jeCTe MCTAKHYT,
a Jla 0 IBeMy Hlje HU IIPeroBapaHo TOKOM 3aK/bydema cropasyma. CTeap je
jacHa u yKomuko je omreheHu uspnunro pexao ja he cBoje 3axreBe mpema
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OKPMBJ/bEHOM OCTBApMBATH Y MAPHIMYHOM IIOCTYTIKY. AN, YKOIUKO omTehe-
HJI YOIIIITe Huje o0aBelTeH 0 MOTyhHOCTH fla ICTaKHe MMOBMHCKOIIPAaBHY
3aXTeB, ca POPMATHOT aCleKTa, CIIOPasyM je Ba/baH, Oyayhu ma meros Hefo-
CTaTaK MOKe YTUIATV Ha IPaBMUTHOCT CIIOpa3yMa CaMo YKOJIMKO je U3PUYM-
TO IIOCTaBJ/bEH, IITO OBJie HMje C/y4aj. [[pyruM pednma, oBJie jaBHM TY>KI/IALL
KpIIM IIPETXOJHY, TaKohe MMIIepaTNBHY HOPMY, KOja ce cacToju y obaBes3n
obaBemTaBama omreheHor o mweroBuM mpasuma. MebhyTum, ona cama 1o
ceby He MOXe Jla yTI4Ye Ha 3aKOHUTOCT CIIOPa3yMa, jep ce pelleme o ofda-
9ajy MOXKe JIOHET) CaMO YKOJIMKO HeIOCTaje CIIOPasyM O IIOCTaB/beHOM 3aX-
TE€BY, He U YKOJIMKO OH Y CBAaKOM CJIy4ajy HEIOCTaje.

Ha o nmonoxaj omreheHor IpuinkoM sak/byderma cropasyma ymnyhyjy
Hac u ipyra penrewa 3KII. Tako, omrreheHn ce He M031Ba Ha POYNIITE KOjUM
ce OJIydyje O CIIOpa3yMy, HUTI ce O IbeMy O0aBellITaBa, a KaKo je ca OBOT
poYMIITa UCK/BYyYeHa jaBHOCT, YaK HM IPUCYCTBO olITeheHOr Ha pOYMIITY
HUje no3Bo/beHO (JoBanoBuh, IlerpoBuh JoBanosuh, 2014: 292). Cxonno
TOMe, VICK/bydeHa je 1 MOTyhHOCT Jja ce »Ka/u Ha OfITyKY Cy/a Koja je JoHeTa
Ha OCHOBY CIIOpasyMa.

Pememe nosor 3KII cBakako mpecTaB/ba KOPAaK yHa3aJ| y MOy I10-
JI0Xaja olTeheHOr y mpoljecy mperoBapba jaBHOT TY>KMOLA ¥ OKPUB/BEHOT
Yy OJHOCY Ha pellieme Koje je nmpensubao panuje Baxxehn 3KII (JoBaHoBuh,
[Terposuh JoBanosuh, 2014: 292 ). Y nureparypu ce UCTUYE [ja C€ TIOTITYHUM
UCK/by4YMBameM 13 ydemrha y IIperoBopyMa jaBHOT TY>KIOILA U OKPUB/bEHOT
omreheHn MuiIaBa ypaBo OCHOBHOT IIpaBa Koje MY Y KpUBIYHOM IIOCTYIIKY
IpUIIaja — IpaBa Jja Ha a/leKBaTaH Ha4yH 3alITUTY CBOje MMOBMHCKE MHTe-
pece y kpuBr4yHOM nocTynky (bejaTosuh, 2012: 112). 3akoHomaBari je Mopao
UMAaTH y BUAY [ja IM/b BOherma KPMBUYHOT MTOCTYIIKA HIje CaMO JJOHOIIeHe
ocybyjyhe mpecyne u nspuname kasHe onTyXeHOM, Beh yK/Iamarme CBUX II0-
creguna Koje je KpMBMYHO JIe/IO IIPOM3BEIIO, IIPe CBera y OfHOCY Ha JuIe
Koje ce I0jaB/byje Kao HeIIOCpeHa )KPTBa TAKBOT ITOHAIIaba, a TO je YIPaBo
omrrehenu. 36o0r Tora cmarpamo jia 6u oxpende Koje ce OgHOCE Ha CIOpas-
yM Tpe6ajio JOMyHUTH, Te 06aBe3aTy CyJ fja IPYIMKOM IOHOLIeHA OTYKe O
CIIOpa3sMy BOZIM PadyHa 11 O leTrOBYUM MHTepecuma. To 611 ce MOI/IO MCITyHUTH
yHoIIeweM ofipenide wiana 282B, cras 8, Tauka 5 3aKOHMKA O KPUBUYHOM
noctynky n3 2011 rogunae" Koja je Hamarana Cymy fa IPWIMKOM JOHOLIEHA
OJIyKe O CIIOpasyMy BOAY padyHa fia mpaBa ourrehenor Hucy nospehena.

11 ,,Cryx6enn muct CPJ 6p. 70/2001, 68/2002 u ,,Cnyx6enn rmacaux PC, 6p. 58/2004, 85/2005, 115/2005,
46/2006, 49/2007, 122/2008, 20/2009, 72/2009, 76/2010.
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3AK/bYYHA PASMATPAIbA

Maxko je omreheHy ca MMOBMHCKOIIPABHUM 3aXT€BOM Y KPUBUYHOM IIO-
CTYIIKy CHOPeJHU KPUBUYHOIIPOLIECHN Cy0jeKT, IOCTOj) HaI/IallleHa IIoTpe-
6a fa ce Kpo3 ajieKBaTHe IPOLleCHe MeXaHM3Me OMOryhy 3aIuTiTa BeroBux
npaBa. AHaM3a pellierba Cafp>KaHor y HallleM 3aKOHOJABCTBY MOKasyje Aa
6u y oppeheHuM cermeHTHMa BasbaIo PasMUCINTH O JjaBamy omreheHoM u
HEKUX JIOflaTHMX oB/aliherma y 1y 0O0/bIIaba BErOBOT MOI0XKAja.

IIpe cBera, oBakaB 3aK/by4aK OFHOCK Ce Ha ynory omreheHor y mpore-
Cy 3aK/byderba CIIOpa3yMa O IpK3Hamy KpuBUYHOr Aena. Kao mro cmo Beh
MCTAK/IM, CMAaTpaMo jja 61 Tpebano M3puunToM ofpendoM obaBesaTu Cyx
Jla IIPVU/IMKOM JIOHOILIEHa OJTyKe O CIIOpasyMy BOAM padyHa O MHTepecuma
omrreheHor, OIHOCHO fa BOAM padyHa Ja 3aK/by4eHN CIIOpPa3yM He moBpehyje
IEroBa IpaBa, MTo je 6uto npegsuheno oxpendama panuje Baxxeher 3KII.

[Toce6HO je mpobneMaTNyaH I0I0XKaj omTeheHOT y MOCTYIIKY IO IIpaB-
HMM JIEKOBVIMA, IIpe CBera ca aclleKTa IpolecHe joruke. MoryhHoct
U3jaB/bUBamba Xanbe caMo Ha OJIYKY O HOCYDeHOM 3aXTeBy jecTe Y Kpajiboj
nuHMj1 KOHQY3Ha, jep oBamrhyje /nije Ha IOAHOIIEe JKatbe Ha OfTYKY [0-
HETY Y BeroBY KOPICT, TOK MY Ce, Y C/Ty4ajy of0mjara M0CTaB/beHOT 3aXTeBa,
KaJja OH yIpaBO MMa IPaBHU MHTepec Ja Mobuja 0OBaKBY OIIYKY, TO IIPaBoO
yckpahyje. M cyzncka mpakca je y oBOM IOITIefly HeyjefHa4eHa, IITO JOHaT-
HO OIpaBjaBa MOryhy sakoHOJZaBHY MHTEPBEHLUjy Ha 0BOM Io/by. Takobe,
Tpebaso 61 cBa MuIla Koja MMajy IPaBo Ha MOJHOIIEhe MOBIHCKOIPABHOT
3aXTeBa CTABUTY y PaBHOIIPABHMY IOJIOKAj, TAKO LITO OY ce ¥ IpaByUM CIIefi-
6eHumyMa oMoryhmsio jja usjaBibyjy »andy Ha OIYKY CyZia O 3aXTeBY.
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Summary

In this paper author analyses the position of the injured party in the
criminal procedure and his right to submit a restitution claim. Firstly, we
explain the matter of subjects authorized to submit a property claim. Later on,
we analyse the content of the claim, mainly from the aspect of property law.
We also give the comparative analysis of confiscation of the material gains,
especially from the point when the property claim of the aggrieved party is
accepted. In particular, we try to answer the question whether the position
of the injured party in legal remedies proceedings is good enough to provide
the protection of his interests. In the last chapter of the paper we present the
role of aggrieved party in the proces of plea agreement, and in case that public
prosecutor deferres criminal prosecution.

Key words: injured party, restitution claim, appeal of injured party, plea
agreement



