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TEIIKO YBUCTBO Y CPIICKOM IIPABY
N CYIJCKOJ ITPAKCHU

Caxerak: Aymop ce y pady 6asu kpusuuHum 0enom meuikoe youcmaea,
Hajnpe yxpamko ykasyjyhu Ha ocHosHe meopujcke 007uKe He208UX NOjas-
Hux obnuka. Tewiko y6ucmaeo je nocneduya 3axoHcke uxmepeeHyuje, 00HOC-
HO "utbeHUYe 0a K00 Nulerva JHusoma nocmoje oopehera obenesxija koja, no
cmasy 3axoHo0asua, mo youcmeo uure meuwikum. Y HaulemM NO3UMusHoM
npasy meuwiko youcmaeo ce jasma y uax jedaxaectn o6nuKa, wimo je 0enom u
nocneduya nompebe opywimaea 0a HajepedHuje by0CKO NPaso, npaso Ha Hu-
eom, sauimumu y nynom obumy. Ho, 6e3 063upa Ha mo wimo je nuuierve xu-
goma yonuime npeomem eenuxoz 6poja meopujckux padosa u HAXanocm cée-
NPUCYMHO y NPAKCU, jouL y6eK ce jampajy npobsemu u HeOoymuue y npumeHu
nojedunaurux oopedaba. 360z moea, kao u 360z 8eh nomeryme uurveHuye 0a
ce KpUBUUHO 0eso meuikoe youcmaea koo HAc jasrma y 6eukom 6pojy nojasHux
0671uKa, 3HA4AJHO Mecmo y pady 3ay3umajy u npumepu cyocke npaxce.

Kbyune peun: xkpusuuto deno, mewxo youcmaeo, youcmeo, nuuieroe 1u-
soma
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YBOJHA PASMATPAIbA

Case Behu yjeo HajTe)XuX KpUBUYHUX Jle/la Ca eJIeMEHTIMA Haclba jecTe
jemHa off OMTHUX OJJIVIKA CaBPeMEHOT KpUMMHanuTeTa y cety (Vrmwarosuh,
2011: 105). Haxanoct, TakBa TeHAEHIMja IIPUCYTHA je ¥ KO Hac, 300T yera
Hallle KPMBUYHO IIpaBo ocBehyje moceOHy Ma>kiby OBOM BUALY KPUMMHAIN-
TeTa, T3B. HACWIHNYKOM KpuMyHammtery (Hophesuh, 2016: 245).

JHKpUMMHAIMjOM yOMCTBa LITUTK Ce IPABO Ha XMBOT YOBEKa, Koje je,
KaKo je To ommrenpuxsaheHo, BpXOBHO J/bYACKO IIPABO KOje je BaKHMje Of
cakor gpyror npasa (Komapuh, 2014: 146). Hamle kpuBMYHO IIpaBO He-
CYMIBVBO IIOJIa3M Off TOTa a Cy KVMBOT M TeJI0 YOBeKa HajBakKHUja oOpa,
360r Yera Cy KpMBMYHA JIe/la Ca OBUM 3AIUITUTHUM O00jeKTOM U IOCTaB/beHa
Ha IIpBO MecTo rocebHor fienta KpusuuHor 3akoHmKa (y gabeM Tekcry: K3).2
Hamre xprBUYHO IIpaBO TPaAMIMOHAIHO IIpaBy pas3anky usmeby Tpu o6mu-
Ka KpUMBUYHMX Jle/la MMIIerma kuBoTa. Kao u paHuje, u JaHac 3aKoHO/aBall
pasiuKyje ,,06M4HO yO1CTBO, TemKO (KBanupUKOBaHO) YOUCTBO 1 MPUBU-
neroBaHa y6ucrsa. Kaza je ped o temxkom youcTBy, OpojHMM IpoMeHaMa y
HalleM KPMBMYHOM 3aKOHOAABCTBY nosehaBao ce 6poj 06/1ka 0BOT TelIKor
KpuBU4HOT ferna. ITa tako, K3 n3 1860. rogune npexsubao je Tpu obnuka,
K3 13 1929. 1 1951. roguHe ner 06muka, a K3 n3 1977. rogune cenam o61mnKa
(Bopbesuh, 2016: 248).

JlaHac, KpMBYMYHO JIe/IO TELIKOT YOUCTBA MOApasyMeBa 4akK jeflaHaecT 00-
KA, C TYM IITO je IpBOOUTHO 6umo mpexBubeHo feser, a usmeHama K3
n3 2009. roguHe yBefieHe Cy joll gBe MHKpMMMHanuje. [lakie, 1MojaM Tem-
KOT YOUCTBa, ca BeJIMKUM OpojeM pasmmanTux ob/ImKa, JOCTa je MIMPOKO Of-
pebeH, mITO yrIaBHOM MOXKe MMATH CBOje OIpaBJambe Ca aclleKTa KasHeHe
HOUTHKE U Cy36Mjara youcTaBa yoruire.

[Tonazehm o kBanMPUKATOPHMUX OKOTHOCTY, IOjeVHE OOMMKe TEIIKOT
yOUCTBa MOXKeMO TPYIMCATH y YeTupu rpyie. Tako, mpemMa Ha4MHY U3BP-
mema (yOMCTBO Ha CBMpeIl WIM NOAMYKAao HAuMH), IIpeMa noOynama us
KOjUX je Jieio U3BpIIeHO (YOUCTBO M3 KOPUCTO/BbYO/ba, pafiyl U3BPLICHA WIN
IPUKPYBaIba JPYror KPUBUYHOT JieyIa, 13 6e30031pHe OCBeTe MIN U3 APYTUX
HJICKMX NOOyZa), OKOJTHOCTY IIOf] KOjuMa je y4uibeHo (youctBo mpu 6e306-
3MPHOM HaCWIHMYKOM IIOHAIIAbY) VN CBOjCTBY HACUBHOT CybjekTa (you-
CTBO C/TY>KOEHOT M/IM BOJHOT JIMLIA IIPY BpLIEHY CIy>KOeHe TyXHOCTY; You-
CTBO CyAMje, jaBHOT TY)KMOLA, 3aMEHVKA jaBHOT TY>KMOLA VIJIV ITOIUIVjCKOT
CIy>KOeHMKa; yOUCTBO LA Koje 00aBjba IIOCTIOBE Off jaBHOT 3Ha4yaja y Besu
ca II0C/IoBMMA Koje 06aBJba; YOMCTBO fieTeTa in OpeMeHNTe XKeHe; yOUCTBO

2 Kpusuynu 3akonuk Pemy6bmuke Cp6uje (Cnyx6enn rmacuux PC, 6p. 85/05, 88/05 — ucmp., 107/05 -
ucrp., 72/09, 111/09, 121/12, 104/13, 108/14 n 94/16).
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YJIaHa CBOje IIOPOAMIIe KOTa je YIMHIIIAL IPeTXO0HO 3710cTaB/bao) (Komapuh,
2008: 200). [Topen HabpojaHKX IIOCTOje ¥ OHM OOIMIIM TEIIKOT YOUCTBA KOjI
Cy 3aIIpaBO CTUI[Aj yOUCTBA ¥ HEKOT APYror KPMBUYHOT Aena (yOucTBo mpu
KOMe je ca yMUI/bajeM JOBeleH Y OIIACHOCT XXVMBOT jOII HEKOT JINIIA, yOu-
CTBO BMIIIe IMLjA ¥ YOMCTBO IIpK pasOojHULITBY MM pasbojHNUYKOj Kpahu).
VIHKpMMMHaLja OBMX MOC/TEAHBYUX OOMKA TEIIKOT yOUCTBA IOCTeANLa je
HeMoryhHOCTU J1a ce 3a HaBeJleHa Jie/la y CTUIIAjy M3peKHe KasHa 3aTBoOpa y
Tpajamwy of 30 1o 40 rogyHa (Hophesuh, 2016: 249).

TEIIKO YBMCTBO
Ko ppyror nmumm >KuBoTa Ha CBUpeN VAU MOAMYKa0 HAYNH

Haira nmpaBHa Teopuja 1 CyficKa IIpakca carjacHe Cy jja oBaj OO/MMK Tell-
KOT YOUCTBa MIMa CBOjy Cy0jeKTUBHY U 00jeKTUBHY KOMIIOHEHTY. O6jeKkTuB-
HO IIOCMaTpaHo, 3a YOMCTBO Ha CBMpeEIl HauMH IOTpebHa je CBUPENOCT Koja
Ipesasyl OHYy Mepy CBUPEINOCTY KOja peJlOBHO IPATH €10 HaCYIHOT TMIIeHha
xuBota (Cpsentuh u cap., 1981: 111), OZHOCHO fa caM HauMH V3BpLIEHA
3ajlaje XXPTBU IaTHe, KOje 110 TPajamy M MHTEH3UTETY Ipe/iasde OKBUP PeoB-
HUX TIaTHU KOJ JINIIema KuBoTa (3marapuh, 1958: 66). CybjekTBHa KOM-
IIOHEHTa MofIpasyMeBa Jia je y4MHIIAL] CBeCTaH Jja >KPTBY HAaHOCH TellKe 60-
JIOBE VIV T1aTHbe U f1a >Keu (xohe) ma TakBe 60/10Be, OGHOCHO IaTHe HAHOCK
JKPTBU WIN Jja je CBECTaH Ja yCIIeN ’heTOBUX Paiibyi MOTY HACTYIUTHU TEIIKI
60710BY1, OMHOCHO TIaTHe XPTBe 1 ja Ha To npuctaje (Cpsentuh u cap., 1981:
112). To 3HauM #a ce yOMCTBO Ha CBUpEI Ha4MH MOXKE M3BPILINTYU He CaMo
AVMpeKTHNUM Beh 11 eBeHTya/THUM YMUII/bajeM.

Y6ucTBOM Ha IIOAMYKA0 Ha4MH CMATpa Ce OHO JIMIIABabe XIBOTA Koje je
U3BPIIEHO Ha IPUKPYBEH, [T0TAjaH HAYVH, IIPY KOMeE je YIMHIIAL, MCIIO/bUO
nocebHy JIyKaBOCT WIN IIpenpefieHoCT. Jlakiie, ¥ 0Bie MIMaMO 00jeKTUBHY U
Cy6jeKTVBHY KOMIIOHEHTY, 1 TO 00jeKTUBHY Koja ce OI7Iefia Y HaYMHY Je/lo-
Bama I Cy0jeKTUBHY Koja ce OI/Iefia y HAPOUMTO VCIIO/bEHOj IPEpeieHOCTI
yuanunona (JIazapesuh, 2006: 347). OBaj 061K TeIKOT yOUCTBa MOXKe 61T
U3BPIIEH Ca IMPEKTHUM JWIN eBeHTyanHuM ymuubajeM (Cpsentuh n cap.,
1981: 113), ¢ TMM IITO MMa CTaBOBA Jia je OBO Jie/I0 MOTYhe M3BPIIUTI CaMo
ca IUpeKTHUM ymuibajeM (3nmarapuh, 1958: 77).
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ITpumepu u3 cyncke nmpakce::

- Mako je ped o kpajmbe HeyoOMYajeHOM HA4YMHY M3BPIIEHA KPYBIYHOT
Jiefa, KOj/i KOJ CBaKOTI IIPOCEYHOT YOBEKa M3a3MBa 3rpakaBaibe, Hapo-
91TO MMajyhy Ha yMy Ia je )KpTBM M3BPIIEHO Oficellambe I7IaBe, Te Ja je
HaKOH U3BplIeha KPMBUYHOT JiefIa TeNO XPTBe 3ala/beHo, ATleNIallIOHN
CY/[l je MUIbEra Jla IPBOCTENEHN CY/l ONPABJAHO HMje 3aK/by4uo HIU
Jla je UCITyheHa Ipyra KOMIIOHEHTA €/IeMEHTa CBUPENOCTH — II0CTOjambe
Cy0jeKTMBHOT eJIeMeHTa, KOjy Ce OI/Iefla y CBECTY ¥ BO/bYU M3BPIINOLA 1A
My4u XpTBY (Ipecyaa AnenanmoHor cyga y beorpapy Kok. 1 6p. 767/14
ox 26. mapta 2015. roguHe).

HaBopu Ty>xmolia fia je onTy»)XeHy JIMIINO KMBOTA olTeheHor Ha nop-
MYKa0 HauMH HMICY OCHOBAHH, IOPEJ, OCTA/IOT M 3aTO LITO TAKBO IIO-
CTyIlambe ONTYXXKEHOT HUje y CK/Iafly ca ICUXONIOIIKOM CTPYKTYPOM be-
roBe MMYHOCTHU, KOjy je TIPBOCTENEHN CyJi YTBPAMO Ha OCHOBY Hajasa
U MIUIbeha KOMMCHje BellTaka IcuxujaTapa (mpecyna AmenalyoHor
cynay Kparyjesuy Kox. 1 6p. 774/16 op 15. jyna 2016. roguse).

ITpunukoM oljeHe 11 pasTpaHNyYera OOMYHOT yO1cTBa 1 yOUCTBA Ha CBU-
el Ha4MH [0/1a3y e Off OlieHe 00jeKTYBHIX OKOJTHOCTH, KOje Ce CacToje
Y TeXXVHI IPOY3POKOBAHNX MYKa, AT 1 60I0BA KPTBE U CYOjeKTUB-
HUX OKOTHOCTH, KOjé Ce OITIEfajy Y HEOCET/bMBOCTY YYMHMOLA WM Y
IETOBOj XKeJbM Jla )KPTBU 3afiaje 60/10Be 1 MyKe, a Ipu ToMe 1 'y ocehajy
3a/I0BO/bCTBA TAKBYM HAYMHOM JIMIIEHa )KMBOTA (IIpecyna Amenanyo-
Hor cyza y HoBom Cagy Kok. 6p. 1990/12 op 26. jyna 2013. ronnse).

Koz y6ucrBa Ha mojgMyKkao Ha4MH MOTPeOHO je fla ce JeIo BPIIM Ha I10-
ceOHO NMPMKPYMBEH HAYMH U [ je YIMHIIAL UCTIO/BIO TYKaBOCT 1 Ipe-
IPeIeHOCT KOji IpeBas3iIa3e HOpMalHy 00a3puBOCT MPUINKOM U3BP-
Iera oBoT jiena (npecyna Bumer cyna y Kpamesy 2K. 6p. 69/11 ox 24.
jyna 2012. ronguHe).

- 3a nuIIeme XMBOTA HA CBMPEI HAYMH MOTPEeOHO je /1a MICTOBPEMEHO
Oymy ocTBapeHe Kako 00jeKTVBHa KOMIIOHEHTA, OSHOCHO Jia CY XXPTBU
HaHeTe HeloTpeOHe MaTibe, TAUHMje OHe IaTHhe KOje IIpeBaslase maTme
Koje IIpaTe CBaKO JIMIIaBabe )KUBOTA, TAKO 1 Cy0OjeKTMBHA KOMIIOHEHTA,
OJIHOCHO JIa OIITY>KeHU VIMa >Ke/by Jia >KPTBYU 3a/jaje MyKe, IIaTbe U 60710-
Be, 11a YaK 1 fja oceha 3a/J0BO/bCTBO TAKBMM HAUMHOM JIMIICHA XUBOTA
omrrehenor (npecypa Bumer cyna y lllamy 4K. 6p. 153/11 op 18. anpuina
2012. ronuue).

- Y KOHKpeTHOM CITy4ajy MCIyHeHa Cy o0a eleMeHTa ImoTpebHa 3a I10-

3 Bume o Tome: Typamanun u cap., 2017.



Teuiko y6ucmeo y cpnckom npasy u cyockoj npaxcu 399

CTojarbe KBam(puKaTOpHe OKOTHOCTY KPUBUYHOT fieia yOUCTBa Ha IOf-
MYKao HauWH, ¥ TO O0jeKTUBHU — jep je pajma M3BpIlema Ipeay3eTa
IIOTAjHO ¥ MIPUKPUBEHO Y BpeMe U OKOTHOCTMMA Kajia >KpTBa Huje oue-
KuBana ja he 6uty HamazgHyTa, a CBe Y IM/bY fla Ce O/AKIIA M3BPIICHEe
fierna, ¥ Cy0jeKTMBHU — jep Cy IYKaBOCT U IPeNpeleHOCT y MOCTYIamby
OIITY)XEHOT M3pakeH! y BeheM cTemeHy op yobuuajenor, 6ynyhn na je
IOCTYIIA0 HA TOMYKA0 HAa4YMH C IV/beM Jla OCTBApy HaMepy ¥ IOKOj-
HOT Iy >k1BoTa (mpecyna AnenanyoHor cyna y beorpapy Kx. 1 6p.
896/14 op 13. okTob6pa 2014. ropnHe).

Y61CTBO >KpPTBE TOKOM CIIaBama, MICKOpUIINABameM HEeHOT CTEYeHOT
HOBepema Koje je 6M/I0 3aCHOBAHO Ha JyXKeM OJHOCY, IPOVICTEK/IOM Y
OpadHOj 3ajeHMIIN KOja je Tpajasa, 300T Jera )XpTBa HUje MMaa pasjio-
ra Jja OueKyje Halaj, IpefcTaB/ba yOUCTBO Ha IIOMYKao Ha4MH (TIpecyna
Oxpy>xHor cyna y Jleckosuy K. 6p. 52/07 ox 26. nenjem6pa 2007. roguse).
CBupenocr, Kao 00/1uK 1 KBamiUKaTOpHO obe/exje KpUBUYHOT fiefia
TENIKOT YOMCTBA, OJJINKYje ce 00jeKTMBHO TeKMHOM IIPOY3POKOBAHMX
HaTHU Y HAYMHOM HaHOIIeha ITOBPefie, @ Cy0jeKTUBHO Y CBECTY 1 XTEHY
OIITY>KeHOT fia omTeheHOM HaHece MHTEeH3MBHE U TelllKe MyKe ¥ pu3nd-
Ke U iylileBHe 60/I0Be VM Jja TIOCTEIIEHO U MPLIBapEHeM JIMIIN KUBOTA
omrreheHor (mpecyna Anenanyonor cyga y Humry K. 1 6p. 4309/10 oy
18. anpua 2011. ropnHe).

3a 1HOCTOjame CBMPEIIOCTH, Kao O00jeKTMBHOT ObeneXkja KPUBUIHOT
fiena, OUTHO je fa Cy 60/I0BM M IaTHe Koje olITeheHo nulie TPy jakor
VMHTEH3UTeTa, IIpU 4eMy 00JIOBYU U HaTie MOTy TpajaTu u Kpahe Bpeme
(pemerwe Anenaronor cyna y Kparyjesiy K. 1 6p. 1314/14 op 20. ok-
ToOpa 2014. ronuHe).

Onry>XeHN je MOKYIIA0 Ja JINIIN KMBOTA OLITeheHOr Ha IMOAMYyKao Ha-
YJH, TaKO IITO MY je IepMOAUYHO CUIIA0 Mabe J03e OTPOBA Y HANIUTKE
Koje je omrreheHn koH3ymupao (npecyzna OKpy>kHOT cya y 3peraHuHy
K. 6p. 2/09 ox 23. anpuia 2009. roguHe).
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Ko gpyror nuimm >xuBoTa
1pu 6e30031PHOM HACMTHUYKOM IIOHALIAY

Y6ucTBo 1pyu 6€3003MPHOM HACHTHUYKOM IIOHAIIAkY YBEAEHO je Y Halll
npaBHM cucteM 1977. ropuHe, y3 obpasioxeme [ja je moTpeOHa II0jayaHa
samruTa rpabana, jep je cemampeceTnx ropyHa 3abeneXxeH MOPACT HACUII-
HIYKOT KpyMuHamuTeTa. CMaTpaso ce fa nocrojehe MHKpUMMHaLMje HUCY
noBo/bHe ma ce rpabaHu samruTe off cBe Beher mopacra ybucrasa Koja cy
BplIeHa 6e3 030M/bHYjeT T0BOJA, pasjora u Morusa (Komapuh, 2014: 106).

[TocTojare OBOT KPMBIMYHOT Jie/a IPETIIOCTaB/ba TPU KBaIMPUKaTOpHA
obenexja: IOCTOjarbe HACVIHMYKOT ITOHAIIAka, /1A je TAKBO IOHalIame Oe-
3003MPHO 1 fia je HeKO JIMIe IMIIEHO XXIMBOTA Oalll IPU TAKBOM ITOHAIIAKY.
Y HajmmpeM CMUCTYy HOCMaTpaHO, HACMIHMYKO INOHAIIAme je PU3NIKO U
ICUXWYKO MAITPeTUpalbe IPYTror nia. Y Teopuju npeosnalhyjy craBosu ja
ce TojenyHM OOMUIIN Y KOj/IMa Ce OBO MOHAlIame MaHupecTyje NMajy LeHu-
TV Ha OCHOBY ofipefiaba wi. 344 K3, kojuMa je mpomyucaHo KPUBUYHO JIENIO
HaCWJIHMYKO NOHamame. Ho, 3a pasnuKy off KpMBUYHOT Jle/Ila HACMIHUYKO
HIOHAIIa®e, 1a O I0CTOjaIo KPUBUYHO Je/I0 TEIIKOT YOUCTBa, TOTPeOHO je
fla TaKBO IIOHaIIame byne 6e3063upHoO (J/lazapeBuh, 2006: 348—350). Vako
CBAaKO HACM/IHMYKO NIOHAIIae CAfp>KI efieMeHTe 6€3003MpHOCTI, OfTHOCHO
rpy6oCTH, T1a je CTOra TeLIKO Pa3IMKOBATH HACUIHUYKO MTOHAIIake Off TaK-
BOT [IOHAIIIaka Koje je 1 6e3003MpHO, OUNITIEHO Jja je 3aKOHO/IaBall Ha OBaj
Ha4JMH >KeJleo Jla HaITIacl Jja je OBJie ped O BUILIEM CTEIIeHY Hacl/ba, OHOM Koje
IpeBasuIasyu pefoBHO Hacube. VMajyhu y Buiy OBako yoIIITeHe 3aKOHCKe
onpende, TUM IIpe je 3Ha4aj cyacke npakce Bemky (Komapnuh, 2014: 109).

Ilpumepu U3 cyicke mpakce::

- be30631pHO HACWIHMYKO MOHAIame Kao KBaIM(PUKATOpHA OKOTHOCT
IofipasyMeBa [la YYMHWIAL] HYjeé MOTUBMCAH oce6HMM MOTUBOM, Ofi-
HOCHO IoceOHNM noOyziaMa 3a U3BpIlelbe fea U Aa omTeheHn Huje gao
IIOBOJIa 33 IIOCTyTabe YYMHNoIA (Ipecya AnenanyuoHor cyga y Humry
4Kx. 1 6p. 2778/12 op 27. centembpa 2012. roguHe).

- YouctBo mpu 6e3003MpHOM HACMIHMYKOM IIOHAIIABY IIpelcTaB/ba
IBOAKTHO KPUBMYHO JI€/I0, KOje C€ CacTOju U3 IBE HY)KHO IIOBE3aHeE Jie-
JIATHOCTY — Y3 HACVJIHMYKOT TIOHAIllamba Koje je 1O CTeIeHY, TeXXNHNI U
NY>KUHM Tpajara, OfHOCHO IIPOY3POKOBAHMM IIOCTIEAUIIAMa, JOOMIO
KapakTep 6€3003MpHOr HaCMIHMYKOT MOHamama (mpecyga OKpy>XHOT
cyna y Jleckosuy K. 6p. 98/07 ox 02. jyna 2008. roguse).

4 Bume o Tome: Typamanun u cap., 2017.
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- OITYy>keHU je KPUBUYHO JI€JI0 U3BPIINO IpY 6€3003MPHOM HACYTHIYKOM
HOHAIIAKY, IITO ce yTBphYjy 13 unmennne fa omreheHyn Huje fao HUKa-
KaB TIOBOJ /ja Fa ONTY>KeH! Bpeba 1 mpeTn My yb1CcTBOM, IIpY TOME Ta je
TYKao MUIITO/bEM U NMMBCKOM (IAIIOM MO I7IaBM, MYLA0 Y 3UJ, Y HEIo-
cpenHOj 6ru3uHY omTeheHor, Te U Wberose pyrose IMOCTPOjUO y3a 31,
Hymanehy mumroeM n nperehn yM, Tako fia je ONTY>KeHM ITOKa3ao
Kpajiby HeOCTaTaK CAMOKPUTUYHOCTY 11 00ecT IIpeMa Apyruma (Ipecy-
na Oxpy>xHor cypa y [Toxxapesuy K. 6p. 29/07 o 12. jyna 2017. ropuse).
Be3063MpHOCT y CMUCTy KPUBUYHOT fie/la TELIKOT youcTsa u3 wi. 114,
cT. 1, Tau. 2 K3 noppasymeBa ncnospaBame Kpajibe paBHOLYLUIHOCTH IIpe-
Ma Tybum f06puMa, BplIewe fefia u3 06ecTy, U3 PyLUIMIayK/UX HaroHa,
IIpY YeMy 3a U3BpIIebe /leIa XPTBa He [jaje HUKAKaB II0BOJI, & UCIIO/bEHO
Hacwbe IpeBasyIasy Mepy Hacuba Koja je MHaue IPUCYTHA IPUINKOM
U3BpIllerha KPYBIYHOT iena youcTsa (rmpecysna Anenanyosor cyga y Ho-
BoM Cany Kxx. 1 6p. 3594/13 o 26. neriem6pa 2013. roguse).
be300631pHO HACMIHMYKO IOHALIalke Kao KBamiM(UKaTOpHa OKOITHOCT
IpejcTaB/ba IOHAIIAbe Y KOjeM yuMHMIaL rpy6o Bpeba mmm 3nocrasba
JIPYTOL, BPIIV HACWbe, 3a3MBa TY4Y, APCKO 1 6€30031pHO Cce MOHaIla,
Ipy 4eMy 3HadajHuje yrpojkaBa MMp U CHOKOjcTBO rpahana (mpecypma
OxpyxHor cyaa y Comb6opy K. 6p. 112/10 ox 17. aBrycra 2008. roguHe).

Ko gpyror mumm >xuBOTa ¥ IpY TOM Ca yMUII/bajeM JOBefie ¥
OITACHOCT JKMBOT jOII HEKOT NI

Kop oBor 06/1mka KpMBMYHOT Jiela YIMHUIAL je[JHOM PafEkhoOM YMUIIIbAj-
HO TIPOU3BOJY JIBE TIOC/IEAIIE, TNIIABabe XXIBOTA je[IHOT JINIIA ¥ OACHOCT
34 XKBOT OpPYyToOT 1Mia, ¢ TUM IITO HacTa/la OIIaCHOCT MOpa ouTH KOHKpET-
Ha, a HE alICTpaKTHa. YMI/[H.IJI)aJ MO>Ke OUTHU AVUPEKTHU U €BEHTYA/IHU, U TO
KaKO y OffHOCY Ha JIMIIeHe )KMBOTA, TAKO J Ha HACTaJIy OMACHOCT I10 )KUBOT
npyror nuua. Hajuemha cutyanmja je ma yumHmal HacTyna ca JUpeKTHUM
YMUII/bajeM Y OFHOCY Ha JMUIIEeHhe XKMUBOTA, a Jia je IIPU TOME CBECTAH Jia TaK-
BOM pafgmbOM MOXKE DOBECTU Y KOHKPETHY OIIACHOCT M KMBOT APYyror Ania,
na je Ha To nmpucrao (Cpsentnh n cap., 1981: 116).

OBpe Tpeba yka3aTy Ha HeKOMMKO crenudryHnx cutyanuja. [Ta rako, yko-
JIMKO 61 y OIHOCY Ha JoBoDeme y 0OIacHOCT >KMBOTA APYTOT JIMIA IOCTOjao
HexaT, He OM ce pajjyIo 0 OBOM KPUBMYHOM fieny, Beh o cTuiajy ob6mdaHor
VIV TEIIKOT YOMCTBA M HEXaTHOT M3a3VBarba OIIIITe OIMACHOCTH. YKO/UKO je
ymminbajeM obyxBaheHa u cMpT Hekor pyror /mija, Hehe mocrojaru oBaj 06-
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JIVIK TEIIKOT yOuCTBa, Beh CBpIIEHO MM MOKYIIaHO Jie/Io yO1UCTBa BUIIe JTNIIA,
3aBJICHO Off TOTA /ia JIM je HacTyIWIa CMPT jolI HeKor auua. Hajsaz, ykomiko
ce CMPT APYTOT LA MOYKe IIPUITICATY HeXaTy YYMHMOLA, OHAa he mocTojatn
cTuIaj obudHor youcrsa u youcrsa n3 Hexara (/lazapesuh, 2006: 351).

Ko gpyror nuinm >kMBoTa NPpY U3BPILIEHhY KPUBUIHOT Jea
pasbojummTBa wm pazbojHuuke kpabe

Y61cTBO IpY U3BPLICHY KPUBIYHOT fle/la pa3bojHUIITBA VIV pa30ojHIY-
ke kpabe 3anpaBo je cTuiaj youctsa u pa3bojHMIITBA, OZHOCHO Pa30ojHIUKe
kpabe, Koju je 3aKOHOZaBal] IIPOIICA0 KA0 ITOCeOHO KPMBUYHO feno. Pas-
JIoTe 3a OBAKBO IOCTYIalbe Tpeba TPaXUTU y TOME IITO je KOJ CTUIIAja, Ia
YaK M BUIIE TEIIKVX KPUBUYHMX Jle/la, HEMOTYhe offpeinTy KasHy 3aTBOpa y
Tpajamwy of 30 no 40 ropguHa. Y61CTBO IIpM pa3bOjHUIITBY, OFHOCHO Pa36oj-
HIYKOj Kpabhu, kao moce6HO KPUBIMYHO [I€JI0, IPOIICAHO je U Y MOjefHIM
YIOpeIHUM IpaBUMa, Kao 1To je pycko. Ho, y Behem 6pojy crpanux npasa,
0BO KPMBUYHO JIeJIO je IPOIVICAHO Kao TeXXV 00/IMK KPYBIYHOT enta pa3toj-
HUIITBA, OJHOCHO pa3bojHIuKe kpahe (Tako je y ppaHIycKOM, ayCTpHjcKOM,
BehyHM npaBHUX cucTeMa pernona uth.). C opyre cTpaHe, IOCTOje U CUCTe-
MM y KOj/IMa ce 0Baj OOJIVIK TEIIKOT yO1CTBa MOABO/Y II0J] HEKe ApyTre 0O/mmKe
TENIKOT y61cTBa (HEMAyKo VUM MTAINjaHCKO IIPaBO), ONHOCHO IIPAaBHU CU-
CTeMM y KOj/IMa ce CBaKy O0/IMK yOUCTBa MOABO/Y IIOf OIIITE /Ie/I0 YOUCTBa,
3a Koje je npenBubeHa MakcUManHa KasHa 3aTBOpa (HIIp. HMIBEACKO IIPaBo)
(Bopbesuh, 2016: 249-250).

OBaj 06nuK TemIkor youcTBa y Hall IIPaBHYU CUCTeM yBefeH je KpuBud-
HMUM 3aKOHMKOM 2005. TofuHe, ¢ TUM IITO je CYIUTVMHCKY OHO U paHuje Io-
CTOjasIo y OKBUPY ofipefaba o TeUIKMM CTy4ajeBrMa pasbojHuuke kpahe u
pas6ojunuiTsa. IIo cB0Ojoj mpupoaM TO je CI0KEeHO KPUBUYHO JIeNo, jep ce
CacTOju M3 KPUBUYHOT Jie/a YOMUCTBA 1 KPUBIYHOT fiefia pa3OojHNUIITBA MK
pasbojunuke kpahe (koja cy Takobe clo)keHa KpMBMYHA Jle/ia U cacToje ce
u3 Kpabe n mpunyne). YOuCTBO y OKBMPY OBOI' KpMBUYHOT fie/ia MMa CBe
OIIIITE OI/IMKE KPMBUYHOT Jie/la YOUCTBA, C TUM IITO Ce MOXKe JJOTOAMUTH Jja
OHO MMa KapaKTep HeKOr of Apyrux obmmka temkor youcrsa (Hophesuh,
2016: 251). Y oBoM mocienteM cny4ajy Hehe mocrojatu cTuiaj gBa o6amKa
TemKkor youcraa, Beh he mocrojaTy camo jefHO KpMBMYHO fero, Ia 6 110-
CTOjao IPUBUHM CTUILIAj IO OCHOBY anTepHarusureTa (Crojanosuh, 20126:
213). KpuBnu4Ho meno y6mcTBa BpIIN Ce ca yMUIUbajeM, 6110 AMPEKTHUM
VUIU €BEeHTYaJIHUM, JJOK OU y C/Ty4ajy HexaTa II0CTOjao CTUIAj pa30OjHNUINTBA,
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OIHOCHO pa3bojHuuke Kpabe 1 HexaTHOT MuIea xxusBora (hophesnh, 2016:
252). YoéucTBo Tpeba fia je M3BPIIEHO IIPY BpIIeHY pa30OjHUIITBA, OTHOCHO
pasbojHuuke Kpabe, a nuiie Koje je MuIIEHO )XMBOTA He MOpa Aa Oyfe 1 JIuiie
41fja je CTBap MpeaMeT KPMBIYHOT e/, OHOCHO Off KOTa Ce CTBAp Ofy3UMa,
Beh To MoXke fja Gyze ¥ HeKO PYTO /uije Koje ce HAIIo Ha MecTy gorabaja
(Bopbesuh, 2016: 252).

Tpe6a HanloMeHyTH [a ce y TeOpPUjU IIOCTaB/ba MUTAlbE Jla I Ce 0Baj 00-
JIMK TEIIKOT YOMCTBa MOrao mopiBecty 1mox Beh mocrojehm obmmk mumema
XKVBOTA M3 KOPUCTO/BYO/ba, OJHOCHO pafiMl M3BpLIEHA WIM NPUKPUBaa
fpyror KpuBu4HOr mena. OBO 1MOCEOHO, jep CIMYHA pelllera YCIENIHO I10-
croje y ynopenHoM mpasy (Hophesuh, 2016: 257).

ITpumepu 13 cyacke mpakce:s

- HeocHoBaum cy HaBopy >kasbe Jja je Marmby CTeIleH KPUBMULE OITY>KEHOT
YKOJIMKO Ce pajy O JIMIIeHY KMBOTA IPYINKOM M3BpIIekha KPUBIYHOT
fiena pa3bojHUIITBA WM pa3bojHIYKe Kpahe y OfHOCY Ha cTeleH Kpu-
BUIIE Y CTy4ajy JIMIIeha )KMBOTA 13 KOPUCTO/BYO/ba, MMajyhu y Bumy fa
je 3a 0b6a o0/MMKa KPUBUYHOT Je/la NPOIMCAaHA UJIEHTUYHA 3aTBOPCKA
Ka3Ha, IIpM 4eMy ce 06a KBa/mpUKoBaHa 06/1MKa MOTY U3BPILINTHU CaMO
ca yMHIbajeM Kao oOnMMKoM KpuBuile (mpecyna AIeTaluoHOr Cyfa y
beorpanmy Kx. 1 6p. 4583/13 op 14. HoBeM6pa 2013. ropuHe).

- Kapa yunHwtan mmm gpyro nmie X1MBOTa IPUINKOM U3BPLIEHa KpM-
BUYHOT Jiefla pa30OjHMIITBA, TaJa je KPUBUYHO Jel0 pa3bOjHMINTBA
o6yxBaheHO KPMBMYHMM [IeJIOM TELIKOT yOucTBa U cTuiaj nsmeby nc-
TUX KPUBMYHMX JIe/Ia jecTe IpUBUAAH (Ipecyda AMNETaloHOT Cyha y
Beorpany Kx. 1 6p. 1315/11 op 10. maja 2011. ropuse).

Ko gpyror nuimm >xMBoTa U3 KOPUCTO/BYO/ba, pajy U3BpILIeHa
VIV IIPUKPYBamba IPYror KPMBUYHOT Jiefa, u3 6e3003upHe
OCBeTe WIN U3 IPYTUX HUCKUX MoOya

Y6uCTBO je yunmeHO U3 KOPUCTO/by6/ba YKOMMKO je NMMIIaBambe KUBOTA
[IPYTOT JIMI[a OCTBAPEHO paji MOCTM3ama MaTepujaiHe KOPUCTH, 3a cebe
wnu ppyror. Kopuct ce Mmoxxe cactojatu y noBehamy MMOBMHCKOT CTarba WM
o4yBamy nocrojeher MMOBMHCKOT cTama of mrete v ryoutka (Cpsentuh
u cap., 1981: 116). Cmarpa ce a KOPUCTO/bYO/be Kao KBamnupuKaTOpHa OKOJI-

5 Bume o Tome: Typamanun u cap., 2017.
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HOCT IIOCTOjY M1 aKO Ce JMIIaBame XIBOTA BpIIN pajgy obesbehema ocHOB-
HIJX eT3UCTEeHIUjaTHIX II0Tpeba, C TUM LITO Ce HaBefjeHa OKOMTHOCT MOXKe
y3eTu y 003up IpuInKoM oaMepaBama kasHe (Crojanosuh, 2012: 397).

Kox ybucTBa Koje je yunmmeHO pajii M3BpIIEHA VIN IIPUKPUBAKA JPYTOT
KPUBMYHOT JlefIa HUje Off 3Hadaja Jja /i je yOMCTBO M3BPIIEHO Jia 61 ce cebu
WIM JPYTOM OMOTyhiIo [ja M3BpIIN HEKO KPUBWYHO JI€TI0, OfTHOCHO fia 61 ce
yOUCTBOM IIPUKPWUIIO CBOje MV KPUBUYHO JIeNI0 HeKor apyror. Takobe, Huje of
3Ha4aja fa JIM je KPUBUYHO JE/I0 KOje Ceé IPUKPMBA M3BPLIEHO YMIbEIHEM VU
HeulbebeM, 1A /I je YUMIbeHO Ca YMMIUbajeM MV 3 HeXaTa, fia M je TIOKy-
IIAHO W/IV CBpLIEHO. VICTO Bakn 1 32 yOMCTBO KOje je YIMIbeHO pajy U3BpILIeHa
JpyTor KpMBUYHOT JieJIa, a/lii CBAaKaKo Jja Huje Moryhe youcrso y Hamepu jja ce
V3BPILY IPYTO KPUBWYHO Jeo u3 Hexara (Cpsentuh u cap., 1981: 117-118).

Kop ybuctBa us 6e30631pHe ocBeTe IOTPEOHO je Hajlpe pasrpaHNdnNTH
06u4Hy of 6e3003MpHe OCBeTe, IIpK YeMy Kao KpUTepujyM Tpeba y3eTu He-
cpasMepy mameby HacTamor 1 oHOr 371a Koje ce Bpu Kpo3 ocsery. OBa He-
cpasMepa Mopa 6uty ounrienHa. Ilopey Tora, 1 HeKe Apyre OKOTHOCTI MOTY
OUTH pelleBaHTHe IIPM OLIEHM Ja /U je ocBeTa 6€30031pHa, Kao HIIP. BeoMa
YT IIPOTEK BpeMeHa Off IPUUYNIEHOT 3/1a, OCBeTa YOMCTBOM /INIIA KOje Huje
MIMAJIO HUKAaKBe Be3e ca Mpu4MbeHnM 3710M 1 o1 (CrojaHoBuh, 2012: 398).

Kapa je peu o HycknM nobygama, Moxke ce pehn fa ce 0BUM 1ojMoM 00yxX-
BaTajy OCTa/M C/Iy4ajeBM yOUCTBaA KOju Ce BpIlle 3 HeMOPAIHVX 100y, a Huje
ped o KopucTo/py6rpy U 6e30631pHOj ocBeTn. Hucke mobyze oppaxanajy cimabd
KapaKTep MTIHOCTH, IeTOBY aMOPATHOCT, 6ecKpyIyno3HocT u c/1. (JIasapesnuh,
2006: 354). IToTpe6HO je fa ce Heka ITOOY/A HaTa3y BYCOKO HA CKaJIVl HETaTVBHOT
MOPAJTHOT BpeIHOBama Jja Oy ce CMaTpajia HUCKOM y CMUCITY OBe KBamyKa-
TopHe okonmHocTH. Terko je pehn rze je Ta rpaHmiia, 360r yera CyficKa Impakxca y
OBOM CJTy4ajy noce6Ho fobuja Ha 3Havajy (Crojanosuh, 2012: 399).

IIpumepu u3 CYICKeE IpaKce:s

- IIpaBunaH je 3ak/by4yak NPBOCTENEHOT CyAa fia je ONTY>KeHM JIMIINO
XuBoTa omreheHor n3 HUCKUX nMobyza — 6e3063upHe ocBeTe 300T U3-
ry6/beHe MapHuIle, KOjy je Ayro BOAMO ca cajja MOKOjHUM omteheHum
(mpecypa Anemanyonor cyfa y beorpagy Kok. 1 6p. 1404/13 op 23. Maja
2013. rogune).

- Hucke mo6yze cy TakBy MOTUBY KOjU HY ITpeMa HajCTPOXKUM KPUTEPU]y-
MMMa He MOTY OUTM JOCTOjHM YOBEKa U y CYIIPOTHOCTH CY ca IpyLITBe-
HVIM CXBaTamblMa O JBYACKOM MOPAy, OFHOCHO TO Cy ITOCTyIama Koja

6 Bume o Tome: Typamanun u cap., 2017.
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U3pakaBajy MOpaIHy HUCKOCT y4mMHuona (mpecyna Bumer cyna y Ysxu-
iy K. 6p. 9/12 op 22. mapra 2012. ropnHe).

To mITO je onTy’)KeHa MMIINIA )XMBOTA HOBOpoheHua s, caMo 3aTo IITO Cy
JKEHCKOT I1071a He IIPe/ICTaB/ba OKOTHOCT KOja yKasdyje Ha TO Jja je Kpu-
BUYHO JIe/I0 YYVHWIA U3 HUCKUX T00yza (mpecyna Bumer cyna y Yxuny
K. 6p. 9/12 op 22. mapTa 2012. rogune).

OnrysxeHu je eno No4nMHNO 13 6e30631pHe OCBeTe, jep IITeTa Koja My
je mpuunmeHa ce4oM cTabasa HUKAKO ce He MOXKe ITOPeyTI Y Mepu-
TI ca JbYACKUM XuBoToM (mpecysna OxpyxHor cyza y IIpokymmsy K. 6p.
20/08 op 26. pebpyapa 2009. roguHe).

Y6uctBo 13 6€30631pHE OCBeTe jecTe OHO YOMCTBO KOje je MOTMBMCAHO
aMOpaTHOM TIOOYIOM — JKe/bOM JIa Ce [PyroMe BpaTy KaKBO 3710 3a Koje
OITY>KEHU CMaTpa fia My je HaHeTO MU My je 00jeKTMBHO HaHeTo, a Ja
ce mpu ToMe Bpahambe, OJJHOCHO OCBeTa jaB/ba Kao 6e3003MpHa (mpecyna
OxpysxHor cypa y I[Tpokymwmy K. 6p. 47/08 ox 17. pebpyapa 2009. ropuse).
OntyxeHn je omreheHy MMIINO >KMBOTA U3 HUCKMX MOOYIA, OGHOCHO
3aTO LITO HUje IPUXBATA0 CTaB olTeheHe /ja He Xenu Bule fja byze ca
BVM Y Be3u (mpecypa Bumer cyna y 3pewanuny 3K. 6p. 77/13 op 27.
janyapa 2014. ropuHe).

Kop renikor youctBa u3 KOpucTo/py6/pa yo1ucTBo 61 6110 Ha4MH fia ce
OCTBapy HeKM KOPMCTO/bYOMBU LMJb, KAO LITO je HIIP. IIOCTU3abe Ha-
cneba, nsberaBame Bpahama fyra, youcTBo 3a Harpajgy 1 CIM4Ho (Ipe-
cyna Bumer cyna y Bamey K. 6p. 18/13 ox 22. anpua 2013. ropnse).
ITpema ommTenpuxsaheHOM cTaBy, II0jaM OCBeTe MOApasyMeBa HAHO-
IIere 3/1a 32 IPeTPIUBEHO 3710, IIPY YeMy je 3a IIOoCTojame 6e3003upHe
OcBeTe IMOTPeOHO fla OCTOj1 3HATHA, M3PAa3NTa U OYMIJIEHA HecpasMe-
pa nsmel)y yéucTBa 1 OHOT 3712 KOje je ONTY>XKeHOM HaHEeTO, JaKjIe OHOT
371a 3a Koje ce yOucTBoM cBeTH (peleme AnenannoHor cypa y Kparyjes-
iy Kx. 1 6p. 391/14 ox 12. maja 2014. ropune).

3a 1ocrojame KpMBUYHOT Jie/1a TEHIKOT y6MCTBa n3 9. 114, ct. 1, Tau. 5 K3
HIje Of] 3Ha4aja fla /iU je KOPUCTO/bYOyBa KOPUCT U OCTBapeHa (IIpecyna
Bumer cyna y KpameBy 3K. 6p. 18/12 op 28. nenem6bpa 2012. ropuse).
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Ko myumm >xuBoTa cmy>k6eHo 1y BOjHO e

IIpY BpIIEY CIyKOeHe Jy>KHOCTH;

Ko mummu >xuBora cymmjy, jaBHOT TY>KIOLA,

3aMeHUKa jaBHOT TY>KMOLIa W/IV OMIMIVjCKOT CIy)KOeHMKa

y Be3U ca BpLIewmeM CIyKOeHe y>KHOCTH;

Ko nmumm >xuBoTa nuie Koje 06aB/ba MOC/IOBE Off jaBHOT 3HaYaja
y Be3! ca OCTI0OBUMA Koje TO InIie 06aB/ba

OBa Tpu 06/11MKa TEIKOT YOUCTBA OINKYje IIpe CBera CBOjCTBO IIACYBHOT
cy0jekTa, a/Iv M OKOIHOCTY IOJ] KOjUIMa ce BpIIM ninaBame xusora (J/lasa-
pesuh, 2006: 355), 360r yera ux y pajy 3ajefHUYKN 1 pazmMarpamo. [TacuBHu
cy0jekT cy cmyx6eHa i BojHa 1uia, a off 2009. rogyHe TO Cy U Cyfuje, jaB-
HYI TY>KUOLY, 3aMEHUIIV jaBHOT TYXKMOLA U MOMMIMjCKY CIYKOeHMIN, Kao
U M Koja 06aBsbajy IIOC/IOBe Off jaBHOT 3Hadyaja. J3mena K3 je moce6HO
3HA4YajHa 3a IIOC/IEbY KAaTerOpujy ML, jep Cy cé HOCMOLM MPABOCYLHUX
(dyHKIVjA U IOMMLIMCKM CTY>XOEHMIM paHuje MOIJIM IOABECTY IOf I0jaM
cnyx6ennx miua. VHade, cBe HabpojaHe macuBHe cybjexkTe Tpeba IeHUTN y
CKIIafy ca muxoBuM oppehemem mpomncanum y wi. 112 K3.

BuTHa OKOJTHOCT jecTe fia ce yOMCTBO C/Ty>KOEHOT MJIM BOJHOT /IMIA BPIIN
IpU BpIIEHY CTyXOeHe AY>XKHOCTH, @ YOMCTBO OCTA/IMX Y Be3M Ca BpLICHEM
cnyx6ene gyxHoctn. Ho, Tpe6a ncrahu ga youcTBOo HOCMOIIA IPaBOCYIHIX
(dyHKIVjA MM TOMUIVCKOT CTY>KOEHMKA IIPYU BPIIEHY CTYXOEHNX J[y»KHO-
CTM MMa ce KBaM(UKOBaTH Kao TeLIKO YOUCTBO U3 Tadyke 6, ¢ 003MpoM Ha
TO [la HaBeJleHa IMIIa Majy ¥ CBOjCTBO cny>1<6eH0r LA (CTojaHOBMh, 2012:
400). To 3HauM fia ce KPMBMYHOIIPABHA 3AIITUTA HAaBeIEeHUX JIMIA MIPOLIN-
pyje, jep Teuiko youctso he mocrojatu 6e3 063upa a 1 je MuIIeHe SKMBOTA
VI3BPILIEHO NP BPLICHY VN Y BE3M Ca BPIIeHeM CIy)X0eHe TYKHOCTI.

Kapa je ped o nmuimma koja 06aB/bajy mocoBe off jaBHOT 3HaYaja, Kao ¥ KOJ
cyk0eHMX U BOjHNX /IMILIA, IoTelKohe 3ajiaje HEIIPEeLM3HOCT II0jMa ,[10CA0
01 jaBHOT 3Ha4aja“, Koju je at y ogpendama ui. 112, ct. 32 K3. IIpu Tome, mo-
Terikohe cy u moceqyIia OKOTHOCTH Jja 0Baj 0OJIMK TEIIKOT yO1CTBA y HALIIO]
CYZICKOj IIpaKCy IIOCTOjI jefJaH KpaTak Iepuoj, I1a ce Cyo4yaBaMoO U Ca Heflo-
CTAaTKOM CYJICKe ITpaKce Koja 61 CUTypHO [ieo Hemoymuia penmia.’ Takobe,
TEIIKO YOMCTBO IIOCTOjM YKOJIMKO je jniie Koje o6aB/ba IOC/IOBE Off jaBHOT
3Hauaja JIMIIEHO KMBOTA y Be3M Ca IIOC/IOBMMA Koje 00aB/ba, aKo, KPUMU-

7 UWmajyhu y Buay na je omrrehenu, caga nmokojHu, 1o npodecuju O1o Jekap Koju je Iyro roiuHa paauo y
3[paBCTBEHOM LICHTPY, JaKie 00aBjhao MOCA0 OJ] jaBHOT 3Hayaja KOjU je BE3aH 3a 3paBJbe JbYIH, TO j€
[PaBHJIAH 3aKJby4aK MPBOCTEIECHOr CyAa [a CE Y KOHKPETHOM CIIydajy Pajy O KPHBHYHOM JEITy TELIKOT
ybucTBa u3 un. 114, ct. 1, Tau. 8 K3 (mpecyna Anenanuonor cyna y Kparyjesmy Kx. 1 6p. 211/15 og 26.
mapra 2015. rogune). Bunn: Typamanun u cap., 2017: 202.
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HaJTHO-TIOJIMNTUYKY TIOCMaTPaHO, KOJ| HEKMX II0C/IOBA Off jaBHOT 3Hayaja MMa
BIIIIE OIIpaB/laba JJa Ce M0jayaHa KPMBMYHOIIPABHA 3alITUTA IIPY>XKM KaJa je
NUIIeRe XMBOTA U3BPIIEHO IIpY Bpluewy Tux nocinosa (Crojanosuh, 2012:
401). ITocToje cTaBoBM fia je oBa ofipenda nobap mpumep Koju norsphyje ga
je KpMBMYHO IIPABO Y IOCTIeAkeM epuoay y ¢pasy eKCIIaH3MOHM3MA I TIpe-
TepaHe KpMBMYHOIIpaBHe MHTepBeHuje (Komapuh: 2014: 154).

Ko nmumm xunBora gete wim 6peMeHUTy >KeHy

OBo KpUBUYHO Jeno je ofapeheHO KapakTepoM cybjekTa IpeMa KoMe ce
BpILI, a TO je fieTe YuIu OpeMeHuTa sxeHa. [lojaM meTeTa ce TyMauu y CMUCTY
4. 112, ct. 8 K3, kao nuie mnahe ox 14 ropuHa, a 3a nojam OpeMeHnTe xeHe
HIje Off 3Havaja y Kojoj ce (asu TpygHOohe Hamasmma OpeMeHNTa JKeHa. Y4uu-
HJOIIa OBOT KPMBUYHOT Jle/la OfJINKyje 6e3063upHOCT 1 6e3ocehajuocr, jep
KPVMBIYHO JIe/IO BPILIN Ca CBeIIhy fa pafmy [iena mpefy3uMa rmpema JgeTeTy
WU TIpeMa OpeMeHNTOj >KeH. YKOIMKO He 3Ha JIa je ITaCUBHU Cy0jeKT JeTe,
OINHOCHO OpeMeHNTa XeHa, Hehe II0CTojaTy Telko y61cTBO y OBOM OO/IUKY,
IV CBAaKaKo fla ce HaBeJleHe OKOJTHOCTY MOTY y3eTH Kao oTexxaBajyhe mpu-
JIMKOM oaMepaBama kasHe (Crojanosuh, 2012: 401).

Ko nuimm >xuBoTa 4IaHa cBoje IOpoauIe Kojer
je MPeTXOHO 3/10CTAaB/ba0

Koz oBor o6/mka youcrBa nocroje gBe KBaauduKaTopHe OKOITHOCTH, 1 TO
HacUBHM Cy0jeKT, KOju je WIaH IOpOAMIie, M HauuH usBpuiema (/Iasapesuh,
2006: 357). ITojam mopopuiie Tpeba CXBaTUTI Ha HAYMH KaKo je OH ofipeheH y
9. 112, c1. 28 K3. OBO KpMBMYHO [I€/I0 TELIKO je Pa3gBOjUTH Off KPUBUYHOT
fienia Hacwbe y mopopuuy u3 4. 194 K3. Ho, Huje HEONXOHO f1a je y4uHU-
JIal] KPYBUYHOL Jiefla yOUCTBA MIPETXOHO YIMHIO U KPUBIYHO JIeJI0 Hacube y
nopopuiy. JJoBO/BHO je a MPeTXOXHO MOCTOj! 3/710CTaB/bambe, IICUXNIKO VN
¢usnuKo, anu Huje JOBOJBHO [ je OHO jefHOKpaTHO, Beh je moTpebHO na je
OHO KOHTMHYMPAHO, ITO he omer JoBecTy 1 1O OCTBapyBamba 00e/exja Kpu-
BUYHOT Jlefia Hacwbe y nopopuiy. Tpeba HarmacuTy ja HajTexxu 06K Kpu-
BIYHOT Jle/Ia Hacube y mopoauuy us 4. 194, cr. 4 K3 npepcrasba KpMBUYHO
Jie7o KBa/IM(UKOBAHO TEXOM IIOC/IEANIIOM, LITO OV 3HAYWIO [Ia Y TOM CITy4ajy
Y OZHOCY Ha WIaHa opopuIie Mopa rnocrojaty Hexar (Crojanosuh, 2012: 402).
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ITpumepu u3 cyzicke mpakce::

OnTy>XeHy Huje yYMHMO KPUBUYHO Jeno u3 4. 114, cT. 1, Tau. 10 y Besn
ca 4. 30 K3, oHOCHO HMje MOKYIIA0 Jja IMIIN KMBOTA YIaHa CBOje I0-
pozuIe KOjer je IIPeTXOTHO 3/10CTaB/bao, C 003MPOM Ha TO Ja ONTY>KEHN!
u omrteheHa, Kao OMBILY CYIPY>KHULIN, HUCY KUBEIN Y 32jeHIIKOM JIO-
MahMHCTBY, I1a TaKO HUje UCITyHbeH YCmoB 13 wi. 112, ct. 28 K3 (mpecyna
Bumer cyna y 3pewannny 2K. 6p. 78/13 o 29. okto6pa 2013. rofuse).
3a MMocTojame OBOI KPMBUYHOL Jle/la HUjeé HEOIXO[HO [Ja je ONTY>XeHU
npema omreheHoj NPeTXOZHO U3BPIINO KPUBUYHO JE/I0 HAacU/be Y IO-
pomyum u3 wi. 194 K3, Beh je ;oBO/BHO [1a je M3BpILIEHY OBOT KBATUPM-
KOBAHOT 00/IMKa KPMBUYHOT JieIa YOUCTBA IPETXOANIO KOHTUHYMPAHO
U CUCTEMATCKO 37I0CTaB/baibe YIaHOBA IOPOJMILE, KOje Ce OITlefla y Ha-
HOIIeY (PU3NYKOT U IICUXUYKOT 60713, @ IITO Ce Y KOHKPETHOM CITy4ajy
HecyMmUBO YTBpDhyje 13 nckasa cBefoka omrehene (mpecyzna Amenmany-
oHor cyza y beorpagy Kx. 1 6p. 428/14 ox 17. anpuna 2014. roguse).
Jla je onTy>XeHu MajKy, Kao 4IaHa IIOPOAMILE, IIPETXOJHO 37I0CTaB/ba0,
CYJ je yTBP/INO Ha OCHOBY JIe/IOBa JICKa3a CaMOT OIITY>KEHOT I Ha OCHOBY
MICKa3a cBefjoka (mpecyna Anenmaunonor cypa y Kparyjesny K. 1 6p.
2485/12 op 13. jyna 2012. roguse).

l3pexa mobujaHe mpecyae pasyM/bMBa je U Cafip)K/ CBe UMIbEHMIE U
OKOTTHOCTH KOje 4MHe 3aKOHCKa o0e/exja Telkor youcrsa us wi. 114,
ct. 1, Tau. 10 K3, ogHOCHO y m3peny npecyye IpeunusHo Cy HaBeleHe
panibe KOjMa je ONTYKEHM 37I0CTaB/ba0 CBOjY IIOKOjHY CYIPYTY, Kao I
nepuos y KoMme je To uyiHMo (mpecyzia AnenanmoHor cyaa y Kparyjesmy
K>x. 1 6p. 656/15 ox 21. aBrycta 2015. roguse).

YKOMMKO IIOCTOjU Be/MuKa AMCTAaHI[A y BpeMeHy usMeby 3nocraBpama
YJIaHa IOPOANIie U yOMCTBA, OHJA Ce He 611 MOITIO TOBOPUTHU O KPUBUY-
HOM JIeJTy TelIKor youcTsa (mpecyza Anenanyonor cyga y Humry 2Kox. 1
6p. 848/15 op 06. okTo6pa 2015. ropnHe).

la je onTy>xeHn 3nocrtasbao omreheny Hanocehn joj dusmuke n ncu-
XIYKe TIaTHe, CYJ je yTBPAVO Ha OCHOBY JMCKa3a cBefjoKa (mpecyna Bu-
wer cypa y 3pemanuny 1K. 6p. 92/11 op 09. nenem6pa 2011. roguse).
3a yTBphuBame 1ocTojama MpeTXOJHOT 37I0CTAaB/baba YWiIaHa IIOPOANIIe
npe yOUCTBa Huje HY>)HO f1a M3BpLIMIAL] Oyzie U IPaBHOCHAXHO ocybeH
3a KPUMBUYHO JI€JI0 HaCM/be y IOPOAUIY MY 3a KOjy APYTy pajiiby Ha-
Ci/ba ca elleMeHTVMa TIpeKplliaja My KpUMBUYHOT fiena (Impecyna Bumrer
cyma y Kparyjesiy 2K. 6p. 147/14 og 15. maja 2015. ropuse).

8 Bume o Tome: Typamanun u cap., 2017.
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Ko ca ymunbajem mumm >KMBOTa BUIIIE JINIIA, A HE PaJy ce O
yOMCTBY Ha Max, yOUCTBY fieTeTa mpu nopobajy wim mumemy
JKUBOTA M3 CAMUIOCTY

OBo je crenn¢uyan 06K Temkor youcrsa 6yayhu na je sampaBo ped
0 CTUIIAjy ABa VIV BUILIE YMUII/bAjHUX yOUCTaBa, KOju ce KBanmupuKyjy Kao
jemHo, Temko youcTso (JIazapesnh, 2006: 356). [Toce6Ho je cnenmpudno mm-
Tamwe MOKYIIIaja KpUMBUYHOT Aena. [Ta Tako, moKylIaj 61 ocTojao He caMo y
C/Iy4ajy Kaja HMje[HO JIMIle HMje IMIIEHO KMBOTA, MAKO je 3allo4eTa pajiba
U3BpIIekha Koja je O1Ia yrpap/beHa Ha JIMIIaBambe XMBOTA BUIIE JINIIA, Beh
U YKOJIMKO je jefIHO JIMIle JIMIIEeHO >KMBOTA, a YOUCTBO APYTOT WIM APYTUX
JIMIA je OCTAJIO y IOKYIIAjy, IIPY 4eMy je YMMIbaj 610 yIpaB/beH Ha /-
maBame XuBoTa Buiue muna (Crojanosuh, 2012: 404). YnHnu ce na je mpax-
TUYHA ToTpeba 3a yBoheme oBor o6/1mKa youcTBa y Hallle KpMBUYHO IIPaBO
HOC/IeiNIIA YMbeHNIIE [a Y CIy4ajy /i je M3BPIIEHO ABa VUV BUIIE YOUCTBA,
Y HEIOCTAaTKy APYTUX KBaIM(PUKATOPHUX OKOTTHOCTY KOji Ta yOUCTBA YMHE
TEIIKM, 611710 HeMoryhe IpyMeHOM IPUHLIMIIA alICOPIIIIMje OfIMEPUTH aJieK-
BaTHY KasHy. Ho, y Teopuju ce ¢ mpaBoM IIOCTaB/ba IUTAmE A U j€ OBaj
npobnem 6o 6o/pe mpesasuhy usMeHOM ofipefaba 0 oMepaBamy KasHe
3a Jiefia y CTUIIAjy, Hero Jii nofiBohereM 0OBaKBOTI IIOHAIIAbA 1107, ofpende o
KPUBUYHOM JIeNTy TEIIKOT yOUCTBa.

IIpumepu u3 cyacke mpakce:

- Koy xpmBmyHOT fema Temkor youcrsa us wi. 114, ct. 1, tau. 11 K3 Huje
Off 3Hayaja fla /M je MOC/eANIIA OCTBApeHa jefHOM JAenaTHomhy mwim ca
BUIIIE O[JBOjEHMX Pa/ilbyl, OJHOCHO HIIje HEOIIXOHO [Jja je YYMHWIAL, KO,
CBMX M3BpIIEHNX yOMCTaBa MMao CBOjCTBO M3BpIIMola, Beh oH Mopa
6utn cybjexar (M3BpIIMIIAL, TOACTPEKAd VIV IIOMarad) Koj, YMUIUbaj-
HOT JIMIIaBama >KMBOTA BHUIIe MIa (Ipecyfa AMeNTanyoHOr Cyaa y
Humry 2Kok. 1 50/16 op 09. pebpyapa 2016. ropmnse).

- IIpaBuHO je mpBOCTENEHN CyJ, yTBPAMO /Ia je Y OJHOCY Ha MaJIOJIETHOT
omrTeheHOr ONTY>XeHM ITOCTYIIA0 Ca eBEHTYa/IHUM YMUIUbajeM, jep je
610 cBecTaH Jla OBAaKBMM CBOjUM IIOCTyIIamkbeM Ha LIETAINIITY, Koje je
IperyHo /byan y 6amrama Kapuha 1 OHUX KOju Cy IPOIasuIN YIUL[OM
U KOjU CY Ce KPO3 I'y>KBY TELIKO IIPoOuja, MOXKe /ja JOBefie Y OIaCHOCT
JKMBOT jOILI HEKOT JIMIIA, & Jja jé Ha HacTyllalbe OBAaKBe IOC/IEeANIle OH
npuctao (npecyna AnenanyoHor cypa y beorpany Kok. 1 6p. 43/14 ox 13.
¢debpyapa 2014. roguHe).

9 Bume o Tome: Typamanun u cap., 2017.
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- 3a HocTOjare KPUBUYHOT Jiena u3 Wi 114, c1. 1, tau. 11 K3 norpe6Ho
je [1a je yMUIIJbaj ONTY)KEHOT 610 yIIpaB/beH Ha JIMIIeHe KMBOTA BUIIIE
nuia, 360r Yera Huje NOTpeOHO yTBphMBambe MOTMBA M3BpIIEHA OBOT
KPVUBUYHOT JIeIa, IITO je o6aBe3a Kaja Cy y IUTakby Apyre KBaauduka-
TOpPHE OKOTHOCTY KpMBMYHOT Jena 13 Wwi. 114 K3 (mpecypa Bumrer cyma
y Cpemckoj Mutposuru K. 6p. 84/12 ox 24. gerrem6pa 2013. ropune).

3AK/bYYAK

Y CpIICKOM KpMBUYHOM IpaBy KPUBUYHO JIEJIO TEIIKO yOMCTBO HOCTA Ce
mMpOKO ofpebyje, OHOCHO IMponyCcUBameM BeIMKOT 6poja IojaBHNUX 00/H-
ka. CBU IOjeIMHAYHM TI0jaBHYU OOIUIIN MOTY Ce TPYIIMCATI IIpeMa pasindnu-
TUM Kputepujymmuma. He 61 611710 morpemrHo 3ak/byduT jja je TeHeHLMja
HmIyperba Moje[JUHAYHIX 00/IMKa TEIIKOT YOUCTBA Y HallleM IpaBy IPUCYTHA
Beh Bek 1 mo. CyIITMHCKY, TO je IOC/IeanIa moTpede fa ce MpaBo Ha XKU-
BOT, KaO Haj3HavajHuje /by/ICKO MIPaBo, 3allITUTHU Ha Haj6ospy HaunH. C 1py-
re CTpaHe, OBaKBa TeHJIEHIIMja y ce0M HOCK OITACHOCT Jla KPMBUYHOIIPABHA
MHTepBeHIMja oCTaHe mpeTepaHa. [a Tako, HOCTaB/ba ce MUTamE 1A JIU Ce
HOjenViHY OOMUIV TeIIKOT yOMCTBa MOTY IIOABECTY IIOJ, HeKe O0uKe Koju
cy Beh paHmje mocrojanu, Kao HIp. OFHOC YOMCTBA U3 KOPUCTO/BYO/BA ca
yOMCTBOM IIpy U3BpIIeHY pasOojHNIITBA Wy pa3bojHndKe Kpabe mmm qak
yb1cTBa pajy M3BpILIea WIN IPUKPHBatba APYror KpUBUYHOT Aena. Takobe,
IIOCTaBba Ce MUTame [Ia JIN je YOMCTBO BUIIIE /INIIA, KOje 3aIIpaBo IpefiCTaB/ba
CTUIaj BuIle youcrasa, 6110 607/be TpeTUpaATU KPo3 ofipefide 0 TeLIKoM you-
CTBY MM M3MeHe ofipeflaba 0 ofiMepaBamy KasHe 3a flefa y cTuiajy. Ho, unan
ce Jia Cy OBe AMjIeMe BUILe TeOpHUjcKe, a Matbe MpakTudHe. OHO IITO je BaXKHO
jecTe fa je HaIl 3aKOHOZABAL] BE/IMKM OpOj pajiiby NIIeHa >KMBOTA ITOJBEO
TOf] TEIIKO YOMCTBO U TMMe CTBOPMO MOTYRHOCT M3pullama HajTexxe KasHe.
YuHu ce Mame 3HAYajHVUM Jja /iU ce TakaB edekaT Morao mocTnhu Ha HeKM
IPYTH, jeFHOCTAaBHUjY HAYMH.

Hajsaz, Tpe6a ykasaTy Ha Be/IMKM 3HA4aj CyCKe ITPpaKce KOl OBOT KPUBIY-
Hor gena. To je mocmenuia Beh momMeHyTe uMibeHMIE fIa Ce TELIKO yOUCTBO
KOJ| Hac MaHudecTyje Kpo3 4ak jefaHaecT o0/MKa, a IIOCeOHO YMbeHNLe Ja
Cy IojeiuHM OO/IMIY YBEMIeHY Y Hallle 3aKOHOAABCTBO TEK IIOC/IEAIbIIX TOAVHA.
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THE CRIME OF MURDER IN SERBIAN
LEGISLATION AND JURISPRUDENCE

Mirko Vostini¢
Higher Prosecutor Office in Kraljevo

Summary

In this work an author deals with the crime of murder, first briefly pointing
out to the basic theoretical features of its manifestations. The qualified act
of the murder is the result of the legislative intervention. There is the fact
that there exist certain features of the murder that make this type of murder
heavy. In the Serbian positive law, the heavy murder occurs in the eleven
forms, which is partly the consequence of the society’s need to protect the
most valuable human right, the right to life. However, regardless to the fact
that the deprivation of life is, in general, the subject of the large number of
theoretical works and, unfortunately, ubiquitously in practice, there are still
problems and concerns about the judicial application of the certain provisions.
Therefore, as well as due to already mentioned fact that the criminal offence of
heavy murder occur in the large number of manifestation, jurisprudence take
a significant place in this work.

Key words: murder, deprivation of life, crime, jurisprudence



