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INPOLIECHU ACIIEKTU ITPEKPITAJHE KPUBUIIE

Caxkerak: Aymop y pady caenedasa pasnuxe y nojmy ,Kpusuya“ y Kpu-
BUYHOM U NPeKPUIAJHOM Npasy U 3andxce ce 3a Kopuuihere mepmuxa npe-
KpuiajHa Kpueuua, Kao Hy#Hoz ycnoéa 3a nocmojaree cybjekmueHe npexp-
wajne odzosoprocmu. O nocmojary npekpuiajie Kpusuue usjauirasa ce
npexpuiajHu cyo Ha ocHosy ymepheroz uurenuurnoz cmarva. C mum y eesu,
obasesa cyoa je 0a ymepou o0nyuHe uureHuye U mume dogede y 8e3y 0eo,
Kao cnomawiwy manudecmauujy 3aKoHom npedsuheHoe HureHuuHoz cmarea
y Kojem cy cadpicana npasHa obenexja npexkpuiaja u npekpuiajy Kpusuiy,
00HOCHO cybjeKmueHU 00HOC OKpUBLEHo2 npema Oerny. Yxkasyjyhu na nojedu-
He cneyuguuHocmu ymephuearea npexpuiajHe Kpusuue, aymop ucmude 0a
Cy cnyuajesu 002080pHOCMU 3a padive Opyz02 nNocebHO npobremamudtu ca
acnekma cybjekmueHe npekpuiajue o0zosopHocmu. Ilpedmem pasmamparea
cy pasnosu 3a doHouierve ocnobahajyhe npecyde ycned Henocmojarea npexp-
wajHe Kkpusuue, anu U CNopHe cumyavuje y npumeHu 3aumurmte mepe o6a-
8e3H02 NCUXUjAmPuUjckoe neuerba Koje HUCY pezynucare npouecHum oopedbama
3axona o npexpuwajuma. Ha kpajy, anu He mare 8axHo, aymop ykasyje Ha
npouecHe mooanumeme npekpuidjHe Kpusuue 3Hauajue 3a nocmynaree opy-
eocmeneHoe cyoa.

Kibyune peun: npexpuiajua kpusuuya, npekpuiajua 002080pHocm, 0020-
80pHOCM 3a padtwe Opy20e, ocnobahajyha npecyoa, Opyzocmenenu npexpuiajHu
nocmynax u npekpuiajHa Kpusuua
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YBOJHA PASMATPAIbA O ITPEKPIITAJHOJ] KPMBUIIN
1 OJTOBOPHOCTH

Ha nrame 1op KojuM yclIoBUMa ce y IIpaBy oAroBapa Moryhe je mjatu iBa
OfirOBapa: aKo je INpeKpIUWIAl AVCIO3NLje KpuB (CyOjeKTMBHA OATOBOP-
HOCT, OITOBOPHOCT 3a BUHOCT) W/IM aKO IIOCTOj! y3po4Ha Be3a usMeby panme
U IITeTHe Nocenye, 6e3 063upa Ha KpuBuily (00jeKTVBHA OATOBOPHOCT, Off-
roBopHoCT 3a mocreguiy) (Yasomky, Bacuh, 2011: 237). Kpuuna je jeman
O]l HajBXKHMjUX MHCTUTYTa Ka3HEHOT IIpaBa. Y KPMBUYHOM IIpaBy, KpMBUIA
IpefiCTaB/ba jefjaH Off YeTVpy 00aBe3Ha e/IeMEHTa Y OIIIITEM II0jMY KPUBIIHOT
fiena, jep /1a 61 HeKa pajirba 611/1a KPYBUYHO JIE/I0, HEOIIXO/[HO je fIa ce OHa MOJKe
yauHnony npumcary y kpusniy (Crojanosuh, 2016: 94). [Turame kpusuie u
Jiefia Cy JIOTMYKY ¥ KPMBUYHOIIPABHO IVIPEKTHO IIOBE3aHM jep, C 003MpOM Ha
006jeKTMBHO-Cy0jeKTMBHY I10jaM KPMBUYHOT Jienia, 6e3 KpuBuiie ofpeheHo feno
He MOyKe HI J1a ce cMaTpa kpusyaHuM fienioM (xymh, 2011: 1039).

MebyTnwm, y mpekpirajHOM IIpaBy, KpMBUIA ¥IMa APYTradujy KOHOTALN]Y.
Y 3aKOHCKOj AepMHMIMjU IpeKpliIaja’ CTUYY ce claefeha OCHOBHA KOHCTU-
TyTUMBHa obenexxja: /by[cKa pafma (meno), IPOTUBIPABHOCT, ofpeheHocT
JlefIa y 3aKOHY M/IM JPYTOM IIPOINCY M MPOMMCAHOCT NPEKpIlajHe CaHKIMje.
Csa uetupnm obernexja cy OUTHa, ITa HEOCTATAaK HEKOT Off BUX Yy KOHKpPET-
HOM C/Iy4ajy Y/HH Jla Ce TAKBO JIEJI0 He MOXKe CMaTpaty InpekpiajeM (Mpsuh
[Terposuh, 2014: 12). O6jexTnBHO onpehnBarme 1mojMa mpeKpliaja 3a mocue-
OUILly MIMa M3[Bajambe [[Ba OCHOBHA II0jMa IIPEKPIIAjHOTr IIpaBa: MPeKpPIlaj U
MIPeKPILIajHa OJTOBOPHOCT.

OJAroBOpHOCT 3a IPEKpIIIaj IMoApasyMeBa IMOJOOHOCT CyOjekTa ImpeKplaja
fla ce TIpeMa BeMy IIpUMMeHN IpekpinajHa cankiyja (ITuxsep, 2000: 58). Oxa
IpefICTaB/ba CKYII yC/IOBA IIOTPeOHNX 3a TPUMEHY ITPeKPIIajHIX CaHKIja IIpe-
Ma y4MHMOLY IIpeKpIliaja VM IIpeMa IPaBHOM JIMIY, a PajM ce O CKyITy 00jeK-
TUBHIX I Cy0jeKTVBHUX yC/I0Ba MOTPEOHNX 3a KaXXIbMBOCT IpeKpiraja (Croja-
HoBuh, 2012: 35). Y npekpiIajHOM IIpaBy TePMUH ,,0ATOBOPHOCT je IIMPU Y
OJIHOCY Ha TepMIH ,,KpUBMILA“ jep IIPeKpIlajHa OIrOBOPHOCT 0OyXBaTa 1 KpH-
BUIIY, C 003MPOM Ha TO Jja Cy0jeKT IIpeKpllaja Mopa MMaTy ofrosapajyha saxo-
HOM IIPOIMCaHA NICUXMYKA CBOjCTBA M IICMXMYKM OJJHOC IIPEMaA CBOjOj pajiiby,
IITO 3HAYY Jia MOpa OUTH YpauyH/bUB 1 ,,KPUB“ 3a M3BPILIEHY IIPEKPILaj, TOK
KOJ, TIPaBHOT JINIIA, KOje je GUKIMja, TO ce He MOXKe YTBPAUTH jep je To, IO Ipa-
BIUTY, OATOBOPHOCT HeKOT (pm3n4Kor mia y npasHoM mmuy (Ilymmapa, 2014:
263). lakste, I0jaM KpUBMILIA Ce MOPa Pa3/IMINTO HOCMATPATU Y MPeKpIIajHOM
IIOCTYTIKY, y KOjeM IIpeJiCTaB/ba OCHOB 32 II0CTOjarbe IPeKplajHe OJTOBOPHO-
2 Oppenba wrana 2 3akona o npekpurajuma — 3011 (Cnyx6enn rnacuuk Perry6rmke Cp6uje, 6p. 65/13 un

13/16) mpenuba f1a je mpekpiiraj IPOTUBIIPABHO J€/I0 KOje je 3aKOHOM MJIM APYTYM IPOIIICOM HaJIIeKHOT
opraHa ofipeh)eHO Kao IpeKpllaj 1 3a Koje je IPOIICaHa PpeKpIlajHa CaHKIMja.
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CTH, KaO HIMPET 1I0jMa, Y OFHOCY Ha KPMBMYHM IIOCTYIIAK, y KOjeM je yTBphu-
Barbe KpPMBMIIE HEOIIXOJHO 3a IOCTOjarbeé KpMBUYHOT fena.’ C TuM y Besu, y
JOKTPVMHYM KPMBMYHOIIPOLIECHOT IIPaBa MCTUYE C€ Jla C€ TEPMUH ,KPUMBUYHO
JIeTI0“ KOjU Ce TOMVbe Y 3aKOHUKY O KPYBUYHOM IIOCTYIIKY, Y CUTyaLluju Kajia
KPVMBUYHMY IIOCTYIIAK jOII HIje MPAaBHOCHAXKHO OKOHYAH OJJTYKOM KOjOM je yT-
BpheHa KpuBMIla, MOpa TPeTHpaTy Kao ofpeheHN MpaBHO-TEXHMYKM II0jaM,
4IjOM Ce YIOTpeOOM He IIpejyAnIpa IOCTOjambe KPUBUIe OKPYB/BEHOT IPO-
TUB KOT'a Ce BOJY KPMBWYHY ITOCTYIIAK, a ICTO BaXKV U 3a MaJIOJIETHMKA IIpeMa
KojeM ce Boay KpuBuuHy nocrynak (Ilkymmnh, 2017: 49).

Cy6jexTy IpexpInajHe OATOBOPHOCTY MOTY Ce Ha4ye/THO IIOJIe/INTH Y [iBe
OCHOBHe KaTteropuje: ¢pusmdka nuna (y Koja CIajiajy u mpefy3eTHULN, Of-
TOBOPHO /M€ Y IIPABHOM JINILLY, IP>KaBHOM OPTaHy, OpraHy TepUTOpUjalHe
ayTOHOMUj€ MUY OPTaHy jeIHNIIE JIOKAJTHE CaMOYIIpaBe UM CTPaHOM IIpaB-
HOM JIMILy), OATOBapajy 0 OCHOBY IIpeKpIIajHe KPVMBMUILE, JOK IIPAaBHA TNIA
(momahe ¥ cTpaHO IIPaBHO JMIle) OrOBApajy IO MPUHINITY 00jeKTUBHE Ofi-
ropopHocTu. KapakTepucTuka npexpiiaja Kao NpoTUBIPABHUX Jle/la OTI7iefia
Ce y YHMBEp3aIM3alyji IpeKpliajHe O TOBOPHOCTH jep CBM IIPaBHU Cybjek-
TV Y IPYLITBY MOTY IIPEKPIIAjHO OArOBapaTy, II0J] 3aKOHOM IpeaBuheHnM
YCTIOBUMA* M Iyan3My Cy0jeKTHBHE 11 00jeKTUBHE OfITOBOPHOCTIL.

KPATAK OCBPT HA EJIEMEHTE ITPEKPITAJHE KPUBUIIE

IleHTpamHy 10jaM CybjeKTVBHE IIpeKpllajHe OATOBOPHOCTY jecTe IpeKp-
II1ajHa KPMBMILIA; OHA IIPeJCTaB/ba ,MOCT  KOjU CIaja 00jeKTMBHM I0jaM Ipe-
KpIIIaja, Kao IPOTHUBIIPABHOT Jie/la 00jeKTUBU30BAHOT y PealHOCTH, 1 IIPEeKp-
I1ajHYy OATOBOPHOCT, KA0 HEOIIXO/HOT YC/IOBA IIpVMEHeE IIPEKPIIIjHe CAHKIMje.
Ila 6u yamHWMIaI] IpeKpIaja Morao OMTI Ka)KIbeH 3a TO [Ie7I0, OH MOpa Jla IMa
onpeheHy MCUXMYKM OZHOC IpeMa Jiely Kao CBOM OCTBAapemy, a aKO TaKBOT
OJJHOCA HeMa, OHJIa HeMa HY ’eroBe OATOBOPHOCTH, 1A HY KaXXIBUBOCTH (Jo-
BauieBuh, 2012: 84). Oppenba urana 18 cras 1 3011 npomucyje ga pusndko
JMLEe OATOBapa 3a IPeKpIIaj KOjU My C€ MO>Ke IIPUINCATH Y KPUBHUILY 3aTO LITO
je 6M/I0 ypauyH/bUBO U YYMHIIO IIPEKPIIaj ca yMUIIbajeM WIN U3 HeXara, a

3 3ar0 CMO MUIUbeHA fia je 360r pasrpaHMyerba OBOI II0jMa y HaBe[eHNM IpaHaMa KasHEHOI IpaBa y
MPEKPIIjHOM MpPaBy LEMMCXOfHMje KOPUCTUTH TePMUH ,IIpeKpiuajHa Kpusuia‘. OBUM TepMUHOM Ce
UMIUIALYPA CIelM(UYHOCT KPUBUILE Y MPEKPIIAjHOM IIPaBy y KOjeM IIPeKpLIajHa OFOBOPHOCT MOXKe
OCTOjaTH 1 Ge3 IpeKpliIajHe KPUBHILLE, Y CTydajeBiMa 06jeKTUBHE IIpeKpIiiajHe OATOBOPHOCTY PABHOT JINIIA.

4 Oppen6a wrana 71 30I1 npexsuba fa ce mpema MaoNeTHUKY KOjU Y BpeMe Kajia je YIMHMO IPeKpIIaj
HIfje HaBPLINO YeTPHAECT TOfMHA (fleTe) He MOXKe BOJUTH IpeKpluajHu mocrynak. Oppenba wiana 28
craB 1 3011 npomnucyje fla mpecTaHKOM IIOCTOjalba IPaBHOT /IMIIA Y TOKY IIPEKPIIajHOT OCTYIIKA IIpecTaje
IberoBa OfTOBOPHOCT 3a IPEeKPIIaj, OCUM y CIy4ajy MOCTOjamba MPaBHOT CIef0eHNKa, Kafja 38 IpeKpllIaj
OfiroBapa IMpaBHM CIefOEHMK.
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OWJI0 je CBeCHO MN je O6V/IO TY)KHO ¥ MOIJIO OMTY CBECHO JIa je TaKaB MOCTY-
nak 3abpameH. VI3 3akoHCKe feduHNIMje TpOoN3WIa3y a I1ojaM IpeKpIIajHe
KPMBHIIE CA[[PXKVM TPU KOHCTUTYTVBHA €IeMEHTA: YPadyyH/bUBOCT, YMUIIIbA]
VIV HeXaT U CBECT O NMpOTMUBIIpaBHOCTU. OBa TPU e/IleMeHTa YCIOB/baBajy je-
JlaH APYTU M M30CTaHAK OMIO KOjer Off IIUX UCK/bY4yje IOCTOjarbe IIPeKpIIIaj-
He KpUBMUIIE, 2 CAMVUM TUM ¥ IIpeKpIlajHe OfTOBOPHOCTIL.

a) YpauyH/bMBOCT je IICUXITYKO CTaFbe YINHIOIIA KOje Ma CBOjy Omoom-
Ky ¥ IICUXOJIOIIKY Cafip)KVHY: OMOJIOIIKA Cafip)KUHA Ce M3PaKaBa Y CTamby
IYIIEBHOT 37IpaBjba, a IICMXOJIOLIKA ¥ CIIOCOOHOCTM CXBaTama U CIIOCOOHO-
cTu ympasjpama nocryniuma (JIazapesuh, 2006: 69). Y npexpirajHoM mpa-
BY, Ka0 I Y KPUBIUYHOM, YPauyH/bMBOCT C€ IPETIOCTaB/ba 1 CAMO Y CIIy4ajy
fla ce TI0jaB) CyMIba y OBY UMIbEHUILY CYJ Ce VIIYIITa ¥ MICTPa>KUBaHbe OBOT
nyTama.” 3aKOHOMaBall HeypadyH/bUBOCT yTBphyje 1Mo 61MOIOMIKO-TICUXO-
JIOIIKOM MeTony. [lymeBHe 6o/ecTy 4uMHe Kako OHa IICUMXM4YKa omTehema
KOja IIOYNMBajy Ha KaKBOM YTBPAVBOM OPIaHCKOM Y3pOKy (T3B. €rsoreHe
IICUX03e, HIIp. Iapaimn3a, MOoBpefa Win arpoduja Mo3sra), TaKO U OHA KOJ
KOjUX pasjior AyuieBHOr mopemehaja jour yBeK HUje HaydyHO pasjalllibeH,
anm ce MO>Ke ITPETIIOCTaBNUTH Ja IIOCTOju (T3B. €HJOTeHe IICUX03e, HIIp. IIN-
3odpennja) (Bykosuh, 2015: 46). [IpuBpemene nymesHe nopemehenoctn
IIpeJiCTaB/bajy pUBpeMeHa nopeMehena crama [yleBHO 3[paByX /byan (He
Tpeba MX MeIIaTy ca IPUBPEMEHNM AYIIeBHUM 000/bebliMa) KOja MOTY Ha-
CTaT! yCiell PasnMINTUX Y3POKa, OHA HICY TPajHA U IIOC/Ie U3BECHOT Bpe-
MeHa npectajy (Hophesuh, 2015: 61). Y oBom ciyuajy ce pagu o ogpehenum
aeKTUBHMM CTambMMa WM ITopeMeheHNM cTamyMa CBeCTI KOju MOTy OuTu
M3a3BaHM HIIP. yIOTPeOOM a/IKOXOJIa WM APOra, Win 6uTH mnociepuna ¢u-
3MYKOT IIpeMopa, 6onectu u ToMe cnmdHo. ITof 3aocTanmym fymeBHNM pas-
BOjeM IIOfipa3yMeBajy ce mopemehaju morndke MHTeMMreHnyuje, 6e3 063mpa
Ha M3paXkKeH CTelleH HeMoryhHocTu carnefjaBama peanHocti. CremneHyje ce
Ha JIaKy, CPefIibY U TEIIKY, a CXOJJHO TOMe U KaTeropuje AyLIeBHO 3a0CTa/INX
nuna (mebwnm, nguoT, UMOELIN).

[IcMXOMOIIKY e/leMeHTV HeypadyH/bMBOCTHU jeCy HEMOTYNHOCT cXBaTama
CBOT Jie/Ia VIV HEMOTYRHOCT yIIpaB/bara CBOjUM IOCTYIILVIMA, YC/Ie, HEKOT O
HaBeJleHMX y3poka. OB YC/IOBU Cy a/ITepHATMBHO IIPOIICAHN: MHTE/IEKTyalI-
HII eJIeMeHaT ce MaHuQecTyje y OfCyCTBY IepIelyje CBOjUX pafbu y BpeMe-
HY 1 IIPOCTOPY, IOK Ce BOJbHM €/IeMeHAT M3pakaBa y HeMoryhHoCTH Bi1ajjama
COOOM U CBOjUM IIOHAIIakbeM. Y IIPEKPIIajHOM IIPaBY O 3HA4aja je MHCTUTYT
actiones liberae in causa. Haume, ofpenba unana 19 cras 4 3011 nmpensuba ga

5 Ilo 3aKOHCKOj ileGUHMLI) I, HEYPAUYH/BUB je YIMHNUIAL KOj) HIfje MOTao Ja CXBAaTU 3HA4aj CBOT IMOCTYIIKA
WM HUje MOTao Jia yIpaB/ba CBOjUM IIOCTYIIUMA YCJIef AylleBHe GONECTH, IPUBPEMeHe NylIeBHe
nopemeheHOCTH, 3a0CTaIOr AYLIEBHOT Pa3Boja WM IpyTe Texe AylleBHe nopeMehenocru (wian 19 cras
2 30I10)
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ce He CMaTpa HeypadyH/bJMBUM YYMHIIAL] IPEKpIIaja Koju YIOTPeOOM ajKo-
XOJIa WIM Ha APYTY Ha4MH JoBefie cebe y cTambe y KOMe Hifje MOTao CXBaTUTHU
3Ha4aj CBOT IIOCTYIIKA W/ HIj€ MOTA0 yIPaB/baTy CBOjUM IOCTYILMIMa aKO
je y BpeMe KaJj ce JOBOAMO y TaKBO CTame 01O CBeCTaH MMM je 610 Jy>KaH 1
MOTa0 OUTYU CBECTaH JIa Y TAKBOM CTakby MOYKe YYMHNUTY IPEKPIIIaj.

3aKoHOfaBal] je IpPOMMCao Jja OMTHO CMameHa ypadyyH/bUBOCT IIpef-
CTaB/ba OCHOB 3a Oaxke KaKmbaBamwe. CTame HeypauyH/bMBOCTY VTN CMarbe-
He ypauyyH/bMBOCTY LIEHM CYJi, HA OCHOBY CTaBOBa MEIMIIMHCKE HayKe, Koje
Ha 3aXTeB Cy/ja JOCTaB/bajy y GOpMU Ha/lasa ¥ MUIIbEHhA CYACKU BeLITaIN
VI KOMUCHje BellITaka MegMnIMHCKe cTpyke (Byxosmh, 2015: 52).

6) CBecT O IPOTMBIIPABHOCTM KaO e€/eMeHAT IIpeKpIlajHe KPUBUIE Y
IpeKpIIajHO 3aKOHOJABCTBO YBeJleH je 3aKOHOM O IpekpuajuMa us 2013.
rogvHe. PaHMje 3aKOHCKO pellewe npenBubano je caMo ypadyH/BUBOCT U
YMII/bAj VIV HeXaT Kao eneMenTe Kpupuie. [Ipu npenysumamy pajmbe mpe-
KpIlaja, CBECT O MPOTUBIIPABHOCTY ce MaHMpecTyje Kpo3 CBECT Ia je Impefy-
3eTM IOCTYIAK 3a0pambeH, OJHOCHO MOCTOjamby NY>KHOCTM U MOTYhHOCTHM Jla
ce Oyzie cBeCTaH Jja je Takap IIOCTYIAK 3abpameH. [JOK Cy ypauyH/BUBOCT U
yMUII/baj (OZIHOCHO HeXaT) ICUXOJIOIIKM acIeKT! KPUBHILE, JOTIIE je CBECT
O IPOTUBIIPABHOCTY ITPEKPIIAja €/IEMEHT VICK/bY4MBO HOPMAaTUBHE IIPUPOJE
(Mpsuh Ilerposuh, 2014: 27). OBaj eleMeHaT IpeKplIajHe KpUBUILIE MaHMN-
dectyje ce y ABa MOfa/IUTeTa KOja Ce PA3NMKyjy y OFHOCY Ha IepLeniujy
y4uHMoua o sabpameHocty nocrynka. C jejHe cTpaHe, KOJ YYMHIOLA MOXe
IIOCTOjaTy jaCHa CBECT O TOMeE Jia je eroB IIOCTYIaK 3a0parmeH, LITO MOJ-
pasyMeBa 3Hame O Kpllemy npaBHe HopMme. C Jipyre cTpaHe, CBECT O IIpO-
TUBIIPABHOCTM Ce MaHUQeCTyje ¥ Kpo3 IPETHOCTABKY fia je YYMHMWIAL, 6110
Iy>KaH ¥ Morao fia Oyzie cBecTaH 3abpameHocTu nocrynka. OBaj eeMeHar
IpeKplIajHe KPUBMIIE TIPEeACTaB/ba 000PUBY IPETIIOCTABKY, a OCHOB 32 Ibe-
TOBO UCK/bYUelbe jeCTe MHCTUTYT IIpaBHe 3a0yze.

B) Y Teopuju ce Kao 3ajefHIYKM, BUIIY I10jaM 32 YMUIIUbaj VIV HEXaT 4eCTO
KOPVICTY U3Pas ,,BUHOCT . BUHOCT ce I0jaB/byje Kao e/leMeHaT KpUBMULIE, IIOpe]
YPadyH/BMBOCTY U CBECTH O 3a0parmbeHOCTH JIefa, ¥ UCL[PIUBbYje ce KPo3 CBOja
1Ba o6/yka: ymmnubaj v Hexat (hophesnh, 2015: 63). Criopainma Manudecra-
Ija IPeKPIIajHOT Je/a, YKOIMKO Hitje TpaheHa YHYTpallblIM OfHOCOM y4u-
HIIOIIa TIpeMa Jie/ly, He MO>Ke 3aCHOBATH MPEKPIIAjHy OATOBOPHOCT CybjekaTa
KOj! OATOBapajy 0 IPUHINITY CyOjeKTUBHe OATOBOpHOCTH. Taj ofHOC je He-
OIIXOfIaH YC/IOB 32 PEIEBAHTHOCT Pa/iibe Ca acIeKTa OfiroBopHocTH (Jemunh,
2017: I-5). Kox BUHOCTM ce 110jaB/byjy [iBa €lleMEHTa — CBECT U BO/bA, U KPO3
BIIX Ce VICIPIUBY]jy T0jaBHe MaHMdecTalyje yMUIIUbaja IV HexaTa.’

6 YMmumbaj 1 Hexar ce mojas/byjy y Bue oppen6u 3OI1. Ha mpumep, Kof MOACTpeKaBama M [OMAarama,
IIPOJIY>KEHOT IIpeKpIuaja, ocmobobera of KasHe uTH. 3a Buiue Buan: Jumurpujesuh, 2017: 352,353.
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3a pasnuKy oj KpMBUYHOT IIPaBa, I7ie jeé IPABU/IO II0CTOjatbe YMUIL/baja,
onpen6a wiana 20 cras 1 30II nponucyje fia je 3a MOCTOjarbe OATOBOPHOCTH
I0BO/baH HeXaT YYMHIOIIA aKO IIPOIINCOM O NpeKplajy Huje ogpehero ma he
ce KasHUTHM CaMo AKO je IPeKplIaj yunibeH ca ymMuuubajeM.” Kop mpexpiaja,
y/lora KpuBHIle Ce jaB/ba y APYKUMjoj, 671ax0j GopMM Hero Koj KPUBUIHOT
Jierta, jep je 3a IpeKpllaj JOBO/BHO YyTBpANTY HexaT ([Jenmbammh, 2012: 69).
360r Tora y IpeKplIajHOj IpaKcy HeMa MCTY IMPAaKTUIHM 3Ha4aj IMpobieM
PasnMKOBamha €BEHTYa/IHOT YMUIL/baja M CBECHOT HeXaTa, Ha Ha4MH KaKo ce
TO IIOCTaB/ba Y TEOPU)jU KPUBMYHOT IIPABA, I7i€ C€ Y TOM C/Iy4ajy KOPUCTH T3B.
®pankosa popmyna (Mutposnh, 2014: 70). Haume, 3a pasnmky of KpuBU4-
HOT IIPaBa, Ifie Ce 3a HeXaT O/IF0Bapa CaMo aKo je TO U3PUYIUTO IPOINICAHO, ¥
IPeKpLIajHOM IIPaBY je CUTyanyja OOpHyTa: 3a IpeKpIlIajHy OATOBOPHOCT je
I0BO/baH U HeXaT. HexaTHO Bplleme IpeKpIlaja y Mpakcy aneko je yerhe.
OpcycTBO IaK/bMBOT, CABECHOT M OJTOBOPHOT IIOHAlIalba Koje JJOBOAU [0
YMIberba MPeKpIlaja Mo>ke OMTV MaHN(ECTOBAHO Y Pas/INYNTIIM PACIIOHNMA.
Kop cBecHor HexaTa, KOjy MMa ICTY MHTE/IEKTYa/TH! CYIICTPaT Kao U €BEHTY-
a/IHM YMMIIUBAj, M30CTaje BO/bHM €/IEMEHAT jep YYMHIIALL O/IAKO JIPXKM Ja 3a-
Opamena nocrenuna Hehe HacTymmty win aa he je mohn cipeuntn. Kapak-
TEPUCTMKA HECBECHOT HEXaTa je OfICYyCTBO CBECHOT M BOJBHOI €/IEMEHTa IIpy
OCTBapMBamy IpeKkpuraja. Mehyrum, oBakas IpoIycT Ha CTpaHM yIMHUOLA
Hje onpaBzia. OH je 6110 Jy>KaH ¥ MOTao je ja mpeAByaM Moryhe HacTymame
IOC/IeNILe, IPEMa JATUM OKOJTHOCTMMA Y CBOjUM JIMYHVM CBOjCTBUMA.

YTBPHUBAIGE ITPEKPITAJHE KPVIBUIIE
Y ITPEKPITAJHOM ITOCTYIIKY

la 6y yumHmIan npekpliaja mpeKpIIajHo OfiroBapao, Y TOKY IOCTYIIKA je He-
OIIXOJJHO YTBPAUTY ITOCTOjarbe peKpIliajHe KpyUBMUIle. YPadyH/bYBOCT OV Ce MOT-
J1a OKapaKTepyCaTH Kao ,,0IIITa IIOI0OHOCT M/IN MPEIyC/IOB KPUBMUIIE, a CBECT
0 TIIPOTUBIIPABHOCTY KA0 00jeKTUBU3ALMOHN e/leMeHaT BUHOCTH, Tj. YMUIITbaja
WM Hexara. AfleKBaTaH NCUMXMYKM allapaT YYMHMOLQA TpeKpliaja (ypadyH/bu-
BOCT) oMoryhaBa fja IIpely3VIMambeM pajibe YNHberba VM HeUNIberha VCIIOTbI

7 Ynan 20 cras 2 u 3 30I1 perynmine HeXaTHO ¥ yMUII/bajHO U3BPIIele Ipekpiaja: [Ipexpiuaj je yunmen
U3 Hexara Kajl je yUMHMIAL 610 CBECTaH Jja YC/Iell IeTOBOTI UMiberba VIV Heulibelba MOKe HACTYIIUTI
3abparbeHa IOC/IeNMIIA, /Il je O/IAKO APIKAOo Jia je MOXKe CIIPeunTH WK Ja oHa Hehe HacTymmTu (CBecHM
HexaT), WM KajJ Huje 610 cBecTaH MOryhHOCTM HacTymama 3abpameHe IIOCTIeNuIie, MaKO je IpeMa
OKO/THOCTMMA U TIpeMa CBOjUM IMYHMM CBOjCTBMMA 01O Jy>KaH M MOTao OMTH CBeCTaH Te MoryhHocTn
(necBecHy Hexar). IIpekpiiaj je yummeH ca yMMILbajeM Kajj je yUMHMIAL OMO CBeCTaH CBOT fela U
XTeO HEroBO M3BpIIeHhe (IMPEKTaH YMUIbaj) UM KaJ je 60 CBeCTaH Jia YC/Ie]l IeroBOT YMberha UIIN
HeuMiberba MOXKe HACTYNUTY 3abpareHa MOC/IeANIia M IPUCTA0 je Ha eHO HACTyIame (eBeHTyalHM
YMUIIB3]).
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Cy6jeKTMBHM OJIHOC IIpeMa IpeKpIllajy MaHM(eCcTOBaH MOCTOjamheM YMUIIbaja
VULV HeXaTa U Py ToMe Iepuuiyipa (W je 6110 Ty>kaH 1 MOTao Ja MepLIpa)
IIPOTUBIIPABHOCT CBOT IIOHAIIama. [leo KpuBMuIle, 1 TO OHAj KOjU Ce OJHOCK Ha
YMMUILIBAj NIV HeXaT, MOpa ce yTBphMBaTy y CBakoM KOHKpETHOM cy4ajy (bajo-
Buh, 2013: 187). CreneHoBame ce MOXKe BPILIATY Yy OKBUPY HOjeAVHUX 00/IIKa
KPMBMIIE, Y 3aBYCHOCTM Off MHTEH3UTETA CBECTY U BOJ/be KOJ, yMUILIbaja, OHOC-
HO CTeIleHa HellaXKibe KOJI HeXara, Off 3Ha4Yaja MOTy OMTH VI KOMITY/I3VIBHA CIJIA
IPeTHba, IOK je KOJi yPauyH/bUBOCTY U CBECT O IPOTUBIIPABHOCTI MOIYhHOCT
3a CTelleHOBame KprBHIle HelTo Mama ([emh, 2009: 39).

[Tpenysere pajmbe Koje paTe U3BPLIEHE PEKPIIaja IPe/ICTaB/bajy MaHM-
(ecranmjy cBecT! 1 BO/be OKPUBJBEHOT, IITO Ce 00jeKTNBM3Yje ¥ HOCTOjamby
U VHTEH3UTETy YMUIIUbaja WM HexaTa. 3a yTBphuBame OfrOBOPHOCTH, IIO-
TpeOHO je carnenaTy 00jeKTUBHE U CYOjeKTUBHE elleMeHTe KOHKPETHOT CITy-
4aja. To ofgropapa nojenm YnbeHNIA Ha CIIOJ/balllibe M yHyTpamme. C TuM y
Be3U, Pajiiba U3BpIIEha, IIPEAMET Pajilbe, CPECTBO, HAUYMH U3BPIIEHA, 110-
C/IeuIa, IMYHO CBOjCTBO, IMYHY OJHOC V/IV JIMYHM CTaTyC U3BPIIMOLA, K0
U MECTO ¥ BpeMe M3BpLIeHha IIPeKplllaja — MPEICTaB/bajy CIO/bAllbe YNHbe-
HILEe MaTepyja/THOIIPABHOI KapaKTepa, IOK YMUI/baj, HeXaT, HaMepa 1 I10-
Oyzia criaziajy y yHyTpalllibe YMIbeHUIIE.

YTBpbuBame eneMeHata IpeKpllajHe KpUBMLE IIPEACTaB/ba IpefMeT
IOKA3HOT IIOCTYIIKA IIyTeM YTBph1Bama IpaBHO PeIeBaHTHUX — OITYYHIX
YMIHLEHNUIA, HA OCHOBY KOjUX CYJl JJOHOCU IIPAaBHM 3aK/by4aK O IIOCTOjamby
IpeKplIajHe KPUBMUILE, Tj. CBUX HeHMX KOMIIOHEHTHM (pelllaBa IPaBHO M-
Tame). Y Be3V C HaBeleHNUM, jacHO ce HaMehe 3ak/pyyak Jla YMIbeHUIIE Ha
OCHOBY KOjUX CYJ yTBpDyje HOCTOjame yMMI/baja MM HeXara, OffHOCHO
ypadyH/BMBOCTHU (VM HeHUM MOJAIMTETIMA) I CBECTH O IPOTUBIIPABHO-
CTH, jeCy OJIyYHEe YMIbeHMIIe KOje Cy IPEAMET NOKa3/Barba y NPEeKpLIajHOM
noctynky. OHe Mopajy 6utn yrBpheHe y cBakoM KOHKPETHOM CNTy4ajy jep
Cy IIPETIIOCTaBKe OITOBOPHOCTI OKPUB/HEHOT KOjy OATOBapa IO NPUHLINITY
Cy0jeKTUBHE O;TOBOPHOCTI.

Teper nmokasmBama oOenexja MpeKplaja ¥ IMpeKpllajHe OfTOBOPHOCTH
jecTe Ha IOJHOCMOILY 3aXTeBa 3a IIOKpeTame IPEeKpIIajHOr MOCTynKa.® To
3HA4M Jla je TOJHOCKU/IAL] 3aXTeBa Jy>KaH [ja JOKaXKe IOCTOjambe eleMeHaTa
IIpeKpllIajHe KPUBULE KOl OKPUB/LEHOT Ka0 YC/I0Ba 3a IIPEKPILAjHY OITOBOP-
HocT. OBO [J0Ka3MBame ce Ipe CBera OJHOCH Ha IIOCTOjalbe YMUII/baja UK
HEXara, jep ce ypadyH/bUBOCT M CBECT O IPOTUBIIPABHOCTY IPETIIOCTABIbAjY.
MebhyTnM, yKOMMKO ce MOjaBM CyMmba y IIOCTOjambe OBUX eleMeHaTa MpeKp-
I1ajHEe KpUBIILE, IOJHOCKIAL] 3aXTEBA je [y>KaH Jja CBOje IMPOLIECHE AKTUBHO-
CTU YCMepU Ka [OKa3MBarby IOCTOjarba yPAaYyH/bUBOCTY U CBECTY O IIPOTU-
BIIPAaBHOCTH KOJ| OKPUBI/bEHOT.

8 Unan 89 craB 2 3akoHa 0 IpeKpHIajHIMa.
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Tpeba ykasaTu na ce y onpeheHuM npolijecHuM cuTyaiyjama yrephusame
IIpeKpllajHe KpUBUIIE ITIOKa3yje Kao BP/Io 3aXTeBHO. [Ipe cBera, y cimyd4ajy fgo-
HOIIIeHa OJJTyKe 6e3 cacylama oKpuB/beHor. Ogpenoda wiana 93 cras 3 3011
npeznBuba ga ako ypegHO IO3BaHM OKPUB/bEHM He fohe M He olpaBfia M30-
CTaHaK Win y ofgpeheHOM poKy He [ja micaHy of0paHy, a beTrOBO CaCIyIIambe
HIIje HY)KHO 32 YTBphuBame 4MbeHNIIa Koje Cy Off BaXKHOCTH 32 IOHOLIEHe
3aKOHUTE OJTYKe, OTYKa Ce MO>Ke JOHeT! 1 6e3 cacyllama OKPUBJBEHOT. Y
IPYMEH! OBOT MHCTUTYTA, HY>KHO je OIPEeUTH CTelleH BUHOCTY, Iy CaMO
M3y3eTHO TO MOKe OMTY YMUIIBAj, ¢ 063MpOM Ha IIPUPOAY IpeKplIaja, Ioy-
3IAHOCT JOKa3a (3alMCHYUK O M3BPLIEHOj KOHTPOIN IOTINCAH 0e3 IpuMef-
611, jacaH 1MCKa3 CBeJOKA I CJ1.), Kao U crenududHe OKOTHOCTH II0f, KojuMa
je mpekpuraj yunmeH (dumurpujesuh, 2017: 356). Takobe, kaga oxpuBIbe-
HJ JJOCTaBM NMCaHy Of0paHy® y KOjoj ce He HaBOJie UMIbeHNIIE U3 KOjUX ce
MO>Ke M3BECTM 3aK/by4aK O OOIMKY BUHOCTH, CyJl MOpa fia Ha TIOCPelaH Ha-
41H, LleHehy cBe OKOTHOCTY KOHKPETHOT CTy4aja, yTBPAY Jja /I je IpeKpIIaj
y4MIbeH 13 HexaTa WM ca yMUIUbajeM. Y 00a HaBelleHa CITyd4aja, YKOIMKO
HOCTOjM YMEEHNYHY AeULNT Y HOIIeNy OBUX OUTyYHMX UMEbEHMIIA, CMa-
TpaMo fia 6u ce MOpajIo IPUMEHUTH IIPAaBUIO in dubio pro reo," jep ce paimu o
YNMILEHNYHOM INTAY, I1a OM CyJ, MOPAo y3eTH fia 13 YTBphEeHNX unmbeHnIa
MIPOM3N/IA3MK JIa je IPEKPILAj M3BPLIEH U3 HexXaTa.!!

OATOBOPHOCT 3A PAIILE IPYTOTI
U TITPEKPITAJHA KPUBUIIA

[Toce6HO po6IEMaTUYHY CTy4YajeBI Y KOjuMa Ce jaB/ba IpobsieM yIBphu-
Bamba MNpEKpIIajHe KPUBUIIE jeCy CUTyaljije T3B. OATOBOPHOCTM 3a pajibe
npyror. IIpumepa papu, nojeauuu caobpahajuu npekpuraju npensubajy ox-
TOBOPHOCT OJTOBOPHOT IMIIA y IPABHOM JIMLy VIIA IIPEY3€THMKA 3a pajiibe
Koje IpefiysMe Apyro nuie (Bo3ad Koju yIpaB/ba BOSUIOM y BIACHUIITBY
IIPaBHOT JIMIIA V/IN TIPEy3eTHUKA).

9 Oppen6a wrana 200 crap 1 3OII npexsuba fja ce OKpMB/bEHNM CAacnylllaBa 110 HPABUTY YCMEHO, JOK CY
onpen6om ynana 203 30I1 mponmcany yc/oBy HOJ, KOjIIMa OKPYB/bEHM MOKE JIaTH IICaHy Ofi0paHy — aKo Cyf
Hab)e /ja HETIOCPEIHO YCMEHO cac/yllambe Huje OTPe6HO ¢ 0631pOM Ha 3HAYaj IIpeKplilaja 1 IofaTKe KojiMa
pacrmornake, MOKe y TI03VBY TIOY4UTI OKPYBIBEHOT 1a CBOjy Oi0paHy fia y mucaHoj GopMiut. Y TaKBOM CIy4dajy
OKPUBJbEHM MOXKe CBOjy OBOpaHy JaTi y ICaHoj pOpMIL MM Ce IMYHO jaBUTH JIa YCMEHO Oyfie caciTylaH.

10 IIpumenom uwrana 99 3OII koju mpeaBuba cxomHy mpuMeHy 3aKOHMKa O KpMBUYHOM mocTynky — 3KII
(Cnyx6enn rmacuuk Perybmuke Cpbuje, 6p. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014)
Morao 6u ce mpumennTy 4ia 16 cras 5 3KII koju rmacu: CyMiby y HOIIey YMHeHNUIA Off KOjUX 3aBUCH
Bobere KPUBUYHOT TIOCTYIIKA, IIOCTOjatbe 0OeNexja KPUBMYHOT ffefla UM TIpUMeHa Heke Jipyre ofpente
KPMBMYHOT 3aKOHa, Cy/1 hie y mpecynu, unmm penrery Koje oiroBapa npecyau, PelnTyt Y KOPUCT OKPUB/HEHOT.

11 HapaBHo, IpiMeHa HaBeJeHVX MHCTUTYTa Huje 00aBe3Ha, Ia CyJ| yBeK MOXKe CaC/IyIIaTH OKPYB/bEHOT I
YTBP/IUITH CBe e/IeMeHTe TIpeKpIllajHe KpYBUILE.



IHpouecru acnexmu npexpuiajue kpusuye 355

Y cBaKOM KOHKPETHOM CI/Iy4ajy, CyJ je Iy>KaH Jla yTBPAY IOCTOjambe BIU-
HOCTM KOJi O/JTOBOPHOT JINIIa WM IIpefy3eTHMKA. [locTojame BMHOCTM TIpeT-
IIOCTaB/ba ,Be3y" M3Mely M3BpIIEHOT IIPOTUBIIPABHOT MTOHAIIAKkA Off CTpa-
He IPYTOT /InIa 1 oAroBapajyher cy6jeKTMBHOT OJHOCa OKPUB/bEHOT IIpeMa
pajilby SPYTOT. YKOIMKO Te Be3e HeEMa U CYJl YTBP/Y la OKPUB/bEHN HIj€ 3HAO
VIM HUj€ MOTAo 3HATHU 33 Pajiiby APYTOT JINIIA, HUTY YTULATK Ha Ibera fla He
KpILIM IIPOIINCE, [ia je NPely3eo CBe pajiibe KOje HheroBo MOHAIllAbe Olpe-
Jie/bYjy Kao CaBeCHO, HeOIIXOHO je JoHeTu ocnobabajyhy npecyny.” Vipentu-
YaH Ipo06JIeM IOCTOjU U KOJ, OTOBOPHOCTY (PM3NMYKOT /IMIja 3a pajbe Koje
npenysme ipyro nuie. Ha npumep, Kaja je OKpMB/bEHOM CTaB/b€HO Ha TEPET
7ia je omoryhmo fia ce \beroBuM BO3MIOM KOPVCTH jaBHO IIAPKUPAJINIITE, A 1A
npu ToMe Huje wraheH mapkuHr. Kao 1 y mpeTXofHOM pUMepYy, IOCTOojambe
caMo 00jeKTMBHUX ofejieXja IpeKpllaja He MOXKe 3aCHOBATM IPEKpIIajHy
OATOBOPHOCT OKPUB/beHOT. HeOoIXoHO je yTBpANTH IOCTOjambe Cy0jeKTUB-
HIUX YMIHEHNIIA, CBECTU ¥ BOJbE, Y OJHOCY Ha pajmy Apyror iuna. Ospe ce
jaB/ba BUIIIE CIIOPHUX IINTAba: y YEMY C€ CACTOji BUHOCT OKPVBJ/bEHOT, [1a JIN
je OKpUBJbEHY 3HAO, WX je 6110 Jy>KaH M MOTAo Jja 3Ha Jia je APYTO JIMLIE Hero-
BIUM BO3WIOM M3BPIINWJIO NIPEKPIaj, Te Aa /I je 00jeKTMBHO 6110 y MoryhHo-
CTU Ja 3HAa HaBEJeHY YMH-E€HNIY MM [ja yTU4Ye Ha APYyTo JINIIE la He M3BPIIN
IIPEKpIIaj.” Y CBaKOM C/Iy4ajy, a C/IeICTBEHO M3HETOM IIpVMMeEpY, OATOBOP-
HOCT OKPUMBJbEHOI C€ MOPA 3aCHOBATy Ha IIOCTOjalby BUHOCTH, a TY YMIbe-
HUIY je IOJHOCU/IAL, 3aXTeBa JY>KaH Jla JoKaXke. Y CyIPOTHOM, IIOCTOjana

12 Y obpasnoxemy npecype IIpexpiajuor cyna y llanmy ITp. 15626/16 op, 30. aBrycra 2017. roguse, usmehy
0CTaJIor, HaBefieHo je: ,,Cyfl je MUIlUberba Jja OKPUB/LEHM IIPey3eTHIUK, Y BpeMe U3BplIeha IPeKpliiaja Koju
MY je CTaB/beH Ha TePeT, HY Ha KOj/i HauMH HUje MOTao Jja 3Ha []a BO3a4 KOjH je yIPaB/bao CKYIOM TePeTHIX
BO31/Ia y IeTOBOM BJIACHUILUTBY HIje IPefy3eo MoTpebHe pajibe Kako 61 BO3UIOM YIIPaB/bao y 3aKOHCKI
TI03BO/bEHOM I1epHOly. Y CMIC/TY HaBe[leHOT, OKPMB/beH) IIPeTy3eTHUK Hifje MOTao Jia yTi4e Ha BO3aya Koju
je yIIpaB/bao BO3UJIOM, jep 00jeKTUBHO TO HUje 6110 y MOryhHOCTM ia yumHY, C 0031POM Ha TO [ja KPUTIIHE
HpUMKe Huje 610 y KOHTAKTY ca BO3adyeM, I1a OKPYBI/beHI IIPey3eTHNK Huje 3HAO, HUTY je Ha OUII0 Koju
HA4MH MOTa0 3HATH JIa je BO3a4 IIPeKOPayuMo HelIPEeKM/HO BpeMe yIIpaB/batba BO3WIOM 3a 45 MUHYTa".

13 ¥V npecypm IIpexpiuajuor cyna y Hlany ITp. 999/16 op 01. centem6pa 2017. rofyHe, KOjOM je OKPYBI/bEHM
ocnoboleH o OArOBOPHOCTH, HaBeleHO je: ,ImmeHnua ga je cBefok b. M. BO3M/IOM OKpUB/bEHOT
KODPVCTHO jaBHO MAapKMpa/IMIITe He VMIUIMIMpPA fla je TUMe OKPMB/beHM OMOTyhmo fia ce meroBum
BO3WIOM M3BpuM Ipekpinaj. OBo u3 pasmora wro ofpenba wiana 58 Ycraa Pemy6muke CpoOuje
IIPOMNCYje /la Ce jeM4YM MUPHO Y)KMBarbe CBOjUHE M APYTMX MMOBMHCKVX TIpaBa CTEYEHMX HAa OCHOBY
3aKkoHa. UMmeHNIa [la CBeJOK KOPMCTU BO3M/IO OKPMB/BEHOT MOpa Ce NMOCMaTpaTu IIpe CBera Kpo3
06jexTUBU3aIMjy YCTAaBOM 3arapaHTOBAHOT IIPaBa Ha IMOBUHY ¥ HEHO PACIo/arame, jep OKpUBJbEHM
MMa IIpaBo Jia CBOje BO3WJIO Jaje Ha Kopuurhere 6umo koM nuiy. Jame, cyn nopceha Ha anmeHnIy fa je
cBeftok B. M. mcTaKao 1a OKpUB/LEHOT Huje 00aBeCTIO O M3JaTOM HasIory 3a Inahae JoIIaTHe KapTe, jep
ra HI OH HIje 3aTeKao, Te Jla OKPYMB/beHY HUje HM 3HAO Jia je Ha/IoT U3JaT. VI3 HaBeJleHOT HelBOCMIICTIEHO
IPOM3N/Ia3y J1a OKPUBJbEHM HMje 3HAO JIa je HEeroBUM BO3WIOM KPUTUYHE NMpMINKe KopuiheHo jaBHO
[apKUpa/INIlTe, a Aa Huje IaheHa HaKHafia 3a HeroBo Kopuimherbe, OXHOCHO [ia je M3[JaT HA/IOT 3a
nnahame gormarHe Kapre... CaMuM THM, OKpUBJbeHM Huje oMoryhyo fja ce HeroBiM BO3MIOM M3BPIIN
IIPEKPIIIaj, jep Ha BEroBoj CTPAHMU He OCTOjI CY6jeKTMBHIU OfHOC IIpeMa IIPeKpIlajy 3a KOji ce TepeTn,
OJJHOCHO IpeMa Pajiibyl PYTOr IUIA KOje je KOPUCTUIO jaBHO MAaPKMPAIMIITE HeTOBMM BO3MIOM, 6e3
wiahama npornmcane HakHaze. Kako cy6jeKTMBHI OIHOC IIpeMa IIpeKpluajy Mopa 6uTu MaHugecToBaH
KpO3 IOCTOjarbe yMUIIUbaja MIM HeXaTa, a IITO y KOHKPETHOM CTy4ajy HMjeé OCTBAapEHO, jacHO je Jla He
HOCTOj1 GUTaH elleMeHaT KPUBMUIIE OKPUBJHEHOT
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61 06jeKTMBHA OATOBOPHOCT pusnykor muna. C TUM y Besy, He MOTY e Kao
OIlpaBJaHM IPUXBATUTY IIOjeINHY CTaBOBU CYACKe mpakce. Y ommyunu IIpe-
KpIIajHOT allealoHor cyja, ofeberma y Hosom Cany ITpx. 15358/17 op O1.
aBrycra 2017. roguHe, HaBeeHO je: ,OBaj Cy/ HMje YBaXXIO >KalOeH) HaBOJ
OKPUBJ/bEHOT J]a Y BpeMe Uliberba IIPeKplilaja OH Hitje Y10 BTaCHUK IIpefiMeT-
HOT IIyTHMYKOT BO3W/IA, a HU y IToceny ucror. Haume, ojyryyna unmenuna sa
IIOCTOjarbe IHeroBe OATOBOPHOCTM jeCTe Ta Jja je IyTHUYKO MOTOPHO BO3MJIO
Ha 1aH 26. 08. 2015. rogyiHe 6110 YIIVICAHO Y jeIMHCTBEHY perucTap Bo31iIa Ha
MIMe OKPUBJbEHOT, Te CTOTa HYje Hy>KHO YTBphuBaTu fa 11 je oH 610 1 He y
IIOCeTy TOT BO3WJIA y BpeMe UMibera peKpuaja“. Y ommynn ucror cypa [Tpx.
6p. 14880/17 ox 20. jyma 2017. romyHe KOHCTaTyje ce ,,Ja je YMIbeHNIIA Ja je
OKPVBJbEHY 0110 BIACHMK BO3WJIAa y BpeMe U3BpIlerha IpeKplIaja ofmydyjyha
3a TI0CTOjalb€ HETOBE OJTOBOPHOCTY, a HE YMIbEHNUIIA [ja JIN je€ MU He HEKO
fpyro Gpu3aNYKo MIle Y BpeMe UMiberba IpeKpllaja pacloIaraJo BO3UIOM,
OIHOCHO TO BO3WIO KOPYCTWIO M HMApKMPAIO Ha jaBHOM IapKMPaINIITY .
HageneHa cxBartama npeBubajy na 00jeKTMBHO MCIO/baBaMkbe UNMEEHIYHIX
eJleMeHaTa IpeKplaja, 6e3 CyOjeKTUBHOT OJJHOCA OKPUB/bEHOT IIpeMa Jiey,
He MOXXe 3aCHOBATU NPeKpIIajHy KPUBUILY, [1a CAMUM TUM HIU IPEKpILIajHY
onrosopHocrt.* Kao 3akpydak ce Hamehe fia je 3a mocrojame CybjeKTMBHOT
OJJHOCa IIpeMa IPEeKpIIajy, Y CAy4ajeBMMa OJIOBOPHOCTH 3a pajiibe JpPyror
JINIIA, HY)KHO TOBECTH y Besdy ciefiehe mapamerpe: pafmby U3BplIeHha IPeKp-
Iaja Kao 00jeKTMBHO JCIO/baBabe IPEeKpIlaja y CTBAPHOCTY U afieKBaTaH
YHYTpallby, IICUXUYKM OTHOC OKPUB/LEHOT IIPEMA IIPENY3€TO] Paftby APY-
ror mua. CyIIpoTHO NocTyname 61 BOAMIO 00jeKTUBHOj OATOBOPHOCTH.

Y pmoxTpuHU ce uctude fa oxpenda wiana 72 cras 1 30II, mo kojoj ce
ponuTe/b He KaKibaBa 3a IPeKpIIaj IpOoIylTamka AY>KHOT HaI3opa HaJl ieTe-
TOM, Beh ce KakibaBa Kao fia je IpeKplliaj caM YYMHNO, IPefICTaB/ba 3aIPaBO
00jeKTUBHY IIpeKpIIajHy OITOBOPHOCT. YKa3yje ce u ga wiaH 72 cras 2 30I1
I03BO/baBa MOIyhHOCT f1a ce 3aKOHOM MOXKe Ipommcary Aa he 3a mpexpiiaj
KOjU je YYMHMO Ma/ONIeTHUK OAIrOBapaTu U POJAUTE/bU, YCBOjUTED, CTapa-
T€Jb, OJJHOCHO XPaHUTE/b Ma/IOJIETHMKA CTAPOT Off HABPLIEHNX YE€TPHAECT 10
HaBpUIEHNX OCAMHAECT FOIMHA, aKO je YUMIbeHN IIPeKpIlaj IoCIeANIia Ipo-
HYILITamwka Jy>KHOT Ha/i30pa HaJi Ma/lIoJIeTHUKOM, a 6um cy y MmoryhHocTI fla
TakaB Haj3op Bpure. Ha oBaj HauMH ce HapylIaBa Hayeno Cy6jeKTUBHE OATro-
BOPHOCTH 3a IPEKPIIIA] (PMCTI/IBojeBMh, Mwunuh, 2016: 160, 161).

14 YV cynpoTHOM, IpeKplIajHO 61 MOrao OAroBapaTy 1 BIACHMK BO3M/IA KOjeM je BO3UIO YKpajeHo, Ia
UCTUM BO3MIOM KopyuinheHo jaBHO IapKupajuiiTe, a ja Ipy ToMe Huje ItaheH mapkuHr. JacHo je ma y
OBOM C/Iy4ajy He IIOCTOju Cy6jeKTUBHY OJHOC BIACHMKA BO3I/IA TIpeMa Jely jep ce He MOXKe TOBOPUTH O
TOMe /a je OMOryhuo ia ce HberoBuM BO3UIOM M3BPILIN IIPEKPIIaj, 1A CAMUM TMM HeMa HU IIpeKplllajHe
OJITOBOPHOCTIL.
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HEITOCTOJAILE ITPEKPIIAJHE KPVIBUIIE

Y cny4vajy kaga cy[i yTBpAK ja Ha CTPaHM OKPUBJ/bEHOT He IIOCTOjU IIPEKP-
majHa KpuBMIA, foHehe ocnobahajyhy npecyny Ha ocHoBy wiana 250 cTaB 1
tayka 2 30I1.

Ocno6abajyha mpecyna ce o oBoM 0CHOBY MOYe JOHETH YC/Ief| II0CTOjarba
HeKor ofi ciefehnx anTepHaTMBHMX pasjiora: 1) OKpMB/beHN je 610 Heypa-
YYH/BUB, & HICY VICHYHEHM YCTIOBY 32 M3PUIIAhe 3aIITUTHE Mepe 00aBe3HO
IICUXVjAaTPUjCKO JIeuetbe; 2) Ha CTPaHM OKPUB/bEHOT He TI0CTOjU CYOjeKTUBHY
OJJHOC IIP€Ma M3BPLIEHOM IPEKpIAjy MCIO/beH KPO3 YMUIL/bAj MIM HEXaT,'
I7le CTIafja ¥ HeOTKJIOHVBA CTBApHA 3a01Tyzia; 3) KOJ| OKPUB/LEHOT He ITOCTOjU
CBECT O IPOTYUBIIPABHOCTY yCJIef, HEOTK/IObVIBE IIpaBHe 3a0mye.

Y oppebennm curyannjama Mo>ke 6MTH CHOPHO HOCTYTake MPEeKPLIajHOT
CyZla KaJj YTBpiX IIOCTOjarbe HEYpauyyH/bMBOCTH KOJi OKPUBJBEHOT. Y Kpu-
B/YHOM IIOCTYIIKY, KaJla jaBHM TY>KM/IALl IPOITYCTH /la Ha IJTABHOM IIpeTpecy
MI3MEHU ONTY>XHUIY Y IPE/JIOT 3a U3PULIAIhe Mepe HeypauyH/bIBOM yYMHU-
o1y, Cyx soHocK ocnobabajyhy npecyny, jep y pafirbama yunHmOLA HEOCTaje
KPUBHIA KAO €l€eMEHAT KPMBUYHOT Jiefla M TaJla HEMa YC/IOBa 3a NPUMEHY
Mepe 6e30eTHOCTY HI YKOIMKO HaKoH ocnobabajyhe npecyne Ty>xmnar mop-
Hece IPeJIOT 3a M3pullalbe Mepe 6e30eHOCTI HeypadyH/BMBOM Y4YMHUOLY,
jep je Cyn Be3aH NPaBHOCHA)KHOM IIPECY/IOM M He MOXKe Ce [IBa ITyTa BOJM-
TV KPMBMYHY IIOCTYTIAK IPOTUB VICTOT OKPUB/bEHOT 33 ICTO KPUBMYHO JIENI0
(TunTop, 2017: 103, 104). Y mpekpiuajHOM MOCTYIKY HMje IpeaBubheH 1o-
ce6aH MOCTYIAK 3a M3pUIIalbe 3alITUTHE Mepe 06aBe3HOT NICHUXMUjaTPUjCKOT
jllederba, KOji TOCTOjM Yy KpMBMYHOM HOCTynKy. Oppen6a wrana 53 3011
IPOINCYje Jla Ceé 3aIUTUTHE Mepe U3pUYy y3 KasdHy, OIIOMEHY MM BaCIIUTHY
Mepy, a M3y3eTHO U CAMOCTA/THO YKOJIMKO je TaKBa MoryhHocT npensubena.
C tum y Besu, Tpeba ucrahu fa je 06aBe3HO ICUXUjATPUjCKO Jedere, Koje
je mpomucano oppenbdom winana 60 30I1, jequHa Mepa Koja ce caMOCTATHO
Moke uspehy HeypauyH/BMBOM YYMHMOLY IpeKpllaja, a OUTHO CMambeHOM
ypadyHuUoIry ce Moxke uspehu ako My je n3peyeHa HoBYaHa Ka3Ha, Ka3Ha pajia
Y jaBHOM MHTepecy, OIIOMeHa M je ocmoboheH of kasHe.

YKONMMKO Cyj yTBpAM IIOCTOjarbe HEyPadyH/bUBOCTU KOJ, OKPUBJHEHOT,
a7 IPOLeHN JIa HeMa yC/IoBa 3a M3puIjame 3alITUTHE Mepe,' onehe ocro-
6abajyhy mpecyny. MehyTum, mocraspa ce mmrame Ja I Cyj MOXKe caMo-

15 Hasegenu mpumep Bplilera IPeKplllaja yKpaJeHMM BO3UJIOM jecTe IIKOICKM IIPUMep Aa KOJl BIaCHUKA
BO3M/IA He IIOCTOjM Cy6jeKTMBHM OJHOC IIpeMa IIPeKpIlajy jep HeMa yMUII/baja MIY HeXaTa Ha eroBoj
CTpaHu.

16 Huje 1oBO/bHO f1a CYJ| yTBPAM IIOCTOjalbe HeypadyH/bUBOCTH, Beh 1 MocTojarbe 0361/bHe onacHocT fia he
YYMHUIAL TIOHOBUTY TIPeKpIaj, M [a MPOLIEHM [ je pajiy OTK/Iabatba Te OMACHOCTYU MOTPeGHO HeroBo
TICUXMjaTpujcKo nedeme (wiaH 60 cras 1 3OI1).
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CTAJIHO Jla U3PEKHE OBY MEPY W/IM j€ HEOIIXO/AH IIPEMIJIOT IIOIHOCKOLIA 3aXTe-
Ba 32 IIOKpeTalbe IMPEKPIIajHOT ITOCTYIIKA, 110 y30Py Ha KPMBUYHM IIOCTYIIAK,
r/ie ce Moce6aH MOCTYIIAK MOYKe BOAUTY CaMO Ha IPEJIIoT jaBHOT TY>KMoIa."”

Mumbera cMO fa 61 ce y OBOM CITy4ajy, ¢ 003MpOM Ha TO Jja ce paji o
IIPaBHOj IPa3HMHY Y 3aKOHY, MOpajie CXOAHO npuMeHnTy oxpenode 3KII, mro
omoryhasa wran 99 30II, Te fa 61 IpeKpIIajHU CyHl, YKOIUKO ITOJHOCIIALL
3axXTeBa He VICIIO/bY MPOLECHY MHUIMjATUBY Y CMUCITY JjaBarma IpeJIora 3a
u3pulame 3alTUTHE Mepe, MOpao JoHeTH ocnobabajyhy npecyny. OBa mpe-
KpIlIajHa CaHKIMja je CIMYHa Mepy 6e36efHOCTI 06aBe3HOT IICHXVjaTPyjCKOT
JyBamba U JIederha Y 3[PaBCTBEHOj YCTAaHOBY, 3a KOjy je mpefBubeH moce6an
KPUBMYHM IOCTYIIAK, KOjU IIPy>Ka OKPUB/beHOM ofpeheHe mpollecHe rapaH-
yje, Kao IITO Cy obaBe3Ha ofbpaHa, Koja 61 Mopana 6urn obesbehena u y
IIPEKPIIAjHOM IIOCTYIIKY.

Y cny4ajy Kajja Cyzi yTBpAM [a Ha CTPAaHM OKPUB/BEHOT He IIOCTOju Cybjex-
TUBHM OJHOC IIpeMa IpeKplIajy MaHM(ecTOBaH y MOCTOjalby yMUIUbaja
WIN Hexata, foHehe ocnobabajyhy npecyny. Kaga mocroju cymma y more-
Iy TIOCTOjamba OTyYHUX YMILEHNIIA KOje Ce OTHOCE Ha BUHOCT, CY/ j€, CXOJ-
HO npyMeHoM ofpende wrana 99 30II u wrana 16 cras 5 3KII, gyxaH fga
npuMeHn Haueno in dubio pro reo, Tj. a cMaTpa fla OBa OJTyYHa YME-EHNUIIA
HUje yrBphena. MebyruM, y mpakcu uma gpyraumjux cxpaTama. Y IIpecyan
[TpexpuiajHor amenanyoHoOr cyza, ofebea y Hosom Capny IIpx. 13786/17
op 22. aBrycra 2017. roguHe, KOjoM je IIperHadeHa IIPBOCTEIIEHA IIPECyfa U
OKpUBJ/beHU 0CTI000heH OrOBOPHOCTI Ha OCHOBY WwiaHa 250 cTaB 1 Tauka 3
30II, HaBezneHO je ,,Ja Kajja KOJ, OATOBOPHOT JINIIA HHje JOKa3aHa BUHOCT HI
Y BUJy HECBECHOT HeXaTra Kao Hajomaxxer 06/1MKa BUHOCTY, YMMe HHje JoKa-
3aHa HM OJTOBOPHOCT IPAaBHOT JIMI}A, TaJia HUje I0KA3aHO a Cy OKPUBIbe-
HU YYMHWINA TIPEKpIlaj U3 4iaHa 294 cras 1 Tauka 1 u y Be3u ca CTaBoM 2
IlapuHCckor 3akoHa“. Ca)keMo ce ca CTaBOBUMA IOKTPIHE []a OBAaKBO pe30-
HOBabe HIje ONPABMAHO, jep ,aKO HUje OKa3aHOo [la ONTY)XXEH!U HIje MMao
YMUIIB3j, MOPa C€ CMATPAaTy [a YMHUIL/bAj HIj€ IIOCTOja0, a aKO He IOCTOjU
YMUIIUB3j, Tala HeMa HY KpuUBMUIle, Ta HU KpusuyHor fgena’ (Ikymuh, 2011:
1020). ITpeBeeHO Ha JOMEH IPEKPIIAjHOT IIpaBa, Kaga KO OKPUBJHEHOT
HUje yTBpheHO mocTojatbe BUHOCTY, TO UCK/bYUyje IIOCTOjabe IpeKpIlajHe
KpUBMIE, IITO 3HAYM Jia IIOCTOjé OKOJIHOCTY KOjeé MCK/bY4Yjy NPEKpIIajHy
OJITOBOPHOCT, a He JIa HHje JOKAa3aHO /1A je OKPUB/bEHM M3BPLINO NPEKPLIaj,
na ocnobabajyhy npecyny Tpeba noHeTn Ha OCHOBY WwiaHa 250 cTaB 1 Tauka
2 30I1. HeoTknomusa cTBapHa 3a6/1y/a’® IpeCcTaB/ba OCHOB 32 MICK/bY4Yerhe

17 Ogaj mocTymax je peryiican ogpenbdama wianosa 522532 3KII.
18 CrBapHa 3a0iyna je HCOTKJIOIBHBA aKO YUMHUIIALl HHje OHO JyXKaH M HHje MOTrao Ja u30erHe 3a0myny y
[OIVIey HEKe CTBAapHE OKOJIHOCTH KOja MPEACTaBiba 00eiIeKje IPEKpIliaja WK y HOIIeoy HeKe CTBapHE
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BIMHOCTH, @ OJHOCH Ce Ha IOTPELIHY NepLenyjy YMbeHna Y CTBAPHOCTIH.
Kpusuna je y ciryuajy HeoTKIOBUBe CTBapHe 3ab/y/e MCK/bydeHa 360T Tora
IITO je 32 yMMIBAj (M CBECHM HeXaT) IOTPeOHO Jja KOJ| YYMHUOLA ITOCTOj!
CBECT O CBMM Obe/leXxjuMa IpeKpllaja Koju YMHMY, a KOJ HeCBECHOI HexaTa
MOTYRHOCT 1 Iy)XKHOCT J]a TAKBY CBECT UMa, JJOK OHAj KO je Y HeOTK/IOIbMBOj
CTBApHOj 3a0JTy/iVl HUTY Ma TaKBY CBECT, HUTH je MOTao 1 610 myXKaH Jia je
uma (Hophesuh, 2015: 67). Y o6pasoxermy npecyze ce MOpajy HaBeCTI pas-
1031 3a yTBpheHe uMmbeHNuIle Koje IpeCcTaB/bajy MaTepujaln3oBaHe 3aKOH-
CKe YC/IOBe 3a IIOCTOjalbe CTBapHe 3a0/Iy/ie ¥ MPYXXNUTY OATOBOP Ha IIMTAbe
KaKo je CyJ JOIIAo 4O 3aK/by4Ka [Ia je KO OKPMB/BEHOT IIOCTOjajla CTBApHA
3abnyna (Jenmunh, 2016: 245).

HeoTknomnBa mpaBHa 3a0/Iya® OCHOB je 3a MCK/bydeme IpeKplIajHe
KpUBMIIe yC/Iefi HeOCTaTKa CBECTV O IPOTUBIIpaBHOCTU fena. VI y panujoj
JIOKTPVHM Ce MCTULIATIO fIa HAPOJIHE Mace HICY JOOPO yIIo3HaTe ca 3aKOHMMa
U Jla MMa CTy4ajeBa KOJ KOjUX Ce HapOJ/IHa CBeCT pasujasy ca 3akoHoM. CeM
TOTa, MIMa C/Ty4ajeBa KO KOjyX YYMHIIAL MOKe OIPaB/IaHO TBPAUTH Aa 360r
HAapOYMTUX NIPUIMKA He CaMo HMije 3Hao Beh 1 Huje MOTao 3HATY MM IIPaBUI-
HO CXBAaTUTM 3aKOH KOjJ je MOBpeno (Ha IpyMep, aKo je YIMHIIAL CTPaHaIl
KOjJ je TeK JIOIIA0 M Y 4Mjoj 3eM/bU M3BpIIeHA pajilba HUje Kaxmuba) (Yy-
6uHckn, 1930: 68, 69). la M1 cy NOCTOjamn ONpaBIaHU Pa3Io3u 300T KOjUX
YUYMHUIAL, HYje 3HAO JIa je HeroBO Jielo 3a0pambeHo MpefcTaB/ba PaKTUIKO
NUTakbe KOje Ce LIeHM Y CBAKOM KOHKPETHOM C/Ty4ajy, IIpU YeMy Ce Y3UMajy Y
003up cBe 00jeKTUBHE 1 CYOjeKTUBHE OKOTHOCTH (KaKO OHe Be3aHe 3a Ipe-
KpIIIaj, TAKO U OHe Be3aHe 3a yunHnona) (Kokorm, 2007: 47). Aprymenranyuja
3aK/by4Ka O IIOCTOjarby HEOTK/IOWmVBeE IIPaBHe 3a0/Ty/ie 3aCHUBA Ce Ha OLleHU
U3BEJeHNX JIOKa3a, KOjiMa Cy yTBpheHe ofimyyHe 06jeKTUBHE U Cy0jeKTUB-
He YMibeHNIle, KOje IPeCTaB/bajy YMibeHNYHe NPeTIOCTaBKe IPONMCAHNX
3aKOHCKMX YCJIOBa 3a IIpUMeHY oBOr MHCTUTyTa. Cym Mopa 00pas3noXnTu
Ha OCHOBY KOjMX JJOKa3a je YTBPAMO /1a KOJ, OKpPMB/bEHOT IIOCTOj! IOTrpelIHa
IpejcTaBa y IOIJIENly HEIOCTOjamba Jie/la, VI I0CTOjalba OCHOBA KOjU JC-
K/by4yjy IPOTUBIPABHOCT, OJHOCHO IIOCTOjakbe ONpaBJaHUX pasiora 36or
KOjUX je OKpMB/bEHU IIOCTYIIA0 y IpaBHOj 3abmynn (Jemrunh, 2016: 246, 247).

OKOJIHOCTH Koja O, Ja je 3aucTa I0oCTojala, YMHIIA IOCTYIIaK yUYHHIOLA 103BoJbeHIM (wi. 21 301T).

19 Oppenda unana 22 cras 2 30I1 npegsuba na je npaBHa 3a0iTyja HEOTKJIOHBHBA aKO YUHHUIAL HUje OHO
JIy’KaH ¥ HEje MOTa0 JIa 3Ha /Ia j€ TaKaB IOCTYIaK 3a0parbeH.
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OCHOBHE HAITOMEHE O ITPEKPITAJHOJ KPBUIIN
V1 OBJIAIREILVMA JPYTOCTEIIEHOT CYIA

IMako 61 meTa/bHO pasMaTparbe IpaHNIA UCIIUTIBAbA IIPBOCTEIIEHE IIpe-
KplIajHe IIpecy/ie y MOI/Ie/ly IPeKplllajHe KPUBNUILE, Off CTpaHe ApyrocTere-
HOT Cy/Ia, Ja/ieKO NPEeBasuIa3uio OKBMPE OBOI pajia, MULIbEbA CMO J1a O
OBOM IINTamy Tpeba laTi OCHOBHe HamoMeHe. [IpekpinajHa KpUBMIA je 3
BIIIIE Pas3jIora 3Ha4ajHa 3a IPYTOCTENIeHN IPEKPILAjHU CY,.

I[Ipe cBera, mpekplrajHa KpUBMLA MOpa OUTU YTBphHeHa y cBaKOM KOH-
KPETHOM CJIy4ajy jep Ce pajyl O OJIyYHOj YMIbEHUIM HY>KHOj 3a IIOCTOjarbe
IIpeKpIlajHe OATOBOPHOCTY. Y KOJIMKO €IEMEHTHY MIPeKpIlajHe KPUBULE HUCY
yTBpheHM, IIOCTOjU HEMOTIYHO YTBPhHEeHO UMbeHNYHO CTame (Ha IpuMmep,
HIICY YTBpheHe ofiTyuHe YnibeHNIIe KOje ce OJJHOCE Ha II0CTOjarbe YMUIITbaja
WIN HexXaTa), a YKOJIMKO Cy HOTPEIIHO YTBpheHu, pajy ce 0 MOTpeIIHo yT-
BpheHOM UMHeHNYHOM CTamy (IIpyMepa pajiu, Cy7 je IOTPeIIHO YTBPANO Jja
je yumHmIal 6110 ypauyH/bUB). 3aTUM, 00pasIoKeme Mpecysie HY>KHO 3axXTe-
Ba I [JaBambe pasjiora 3a MpeKplLIajHy KPMBUIYY OKpUB/beHOT.” O6pasioxermbe
ce OHOCK Ha yTBpheHe ummbeHMIIe M CBYM HEJZOCTALlM Y 00Pa3IoKemy I0-
CIeiuIa Cy aHOManuja pasjiora (HefocTaTak pasjiora MaM HeBa/baHOCT pas-
n0ora). YKONIMKO IOCTOje aHOMauje y 06pasioxKey MpeKplIajHe KpUBUILe,
pajiu ce 0 peaTBHO OUTHO]j MOBpeaM ofjpefjaba KpUBUYHOT ITOCTYIIKA (WIaH
264 cras 2 tauka 3 30II). [Torpenrna npumMeHa MaTepyjalTHOT IIpaBa IOCTOj I
KaJja CyJl HMje IPUMEHNO JMIN je MOTPEIIHO IPUMEHNO ofpende Kojuma ce
onpebyje ma nmu MMa OKOTHOCTH KOje UCK/bY4Yjy OATOBOPHOCT 3a IPEKpIIaj,
Kao IITO Cy CTBapHa 3abiIyzia Koja MICK/by4yje BUHOCT ¥ IIpaBHa 3a0/Iyzia Koja
JICK/bY4YYje CBECT O IPOTUBIPABHOCTHU. VI Haj3as, nmuTame KPUBUIIE CE€ MOXKE
II0jaBUTH Kao OKOJTHOCT KOJi OfjMepaBama KasHe (o/makmasajyhe mam oTe-
»aBajyhe OKOTHOCTH), a TIOTPEIIHO MOCTyIame Cyfla Y OBOM CITy4ajy Ipef-
CTaB/baJIO OV HEIPABWIHY OUTYKY O IPEKPIIajHOj CAHKIVjI.

20 o m3ocTaHKa 06pasyoxema eneMeHaTa Kpusnuie Moxe fohu y cmyuajeBuma npecyze 6e3 o6pasioxera
U ycBajama CIopasyMa O IpU3HAIY Ipekpliaja. Ja mpuMeHa MHCTUTYTa Ipecyhe 6e3 obpasnioxera
UCK/bYUyje MOCTOjarbe 06pasIoKerba, IPOU3N/IAsH 1 13 ofpenbe wiaHa 264 cras 2 Tauka 3 30I1. C gpyre
CTpaHe, IIPeCy/ia O yCBajaiby Copasyma O NPU3Hakby MPeKpIaja MpecTaB/ba IPecyay ca IeTMMUIHIM
obpasynoxermeM, jep CyJ HaBOJM CaMO pasjiore Ha OCHOBY KOjUX je YCBOjUO CIIOPasyM O HPU3HAMY
IpeKplaja 1 He 06pas/iaXke 0CTaje OIIyKe, I1a CAMUM TUM HU KPUBMUILY.

21 Y mpecynu Bpxosnor kxacanuonor cyia Kss IIp. ox 10. maja 2017. rogusne HaBefieHo je: ,OcHOBaHO ce
3aXTEBOM 3a 3ALITUTY 3aKOHUTOCTU PeryOnMykor jaBHOI TYXKMOLA yKasyje fia Cy HobujaHe mpecyrne
IOHeTe Y3 GUTHY IIOBpefy ofpefaba MpeKpIUajHOr MOCTYIKA M3 WiaHa 264 cTaB 2 Tayka . 3aKOHA O
npexpurajuma. OBO CTOTa IITO HU Y M3PEIM HY Y 06pas/ioxerby IPBOCTEIeHe MPeKplllajHe Ipecy/e HUCy
HaTH Passosu o 06/IMKY BUHOCTU OKPUB/bEHOT OfIFOBOPHOT JIUI[A, a C 063MPOM Ha TO JIa je KPMBUI[A GUTHO
oberexje mpeKplliaja carlacHo wiaHy 18 3akoHa o IIpeKpluajiMa, a ITO yKasyje Ha 06aBe3y 03HaYaBamba
006/11Ka BUHOCT Y M3PELN WK 00pasoxerby MpBoCcTeneHe ofyIyke. [IpBoCcTeleHy MpeKpLIajHu CYH je,
nponyurrajyhu ga HaBefie pasyiore o 061MKY BUHOCTH, YIMHIO OUTHY HOBpPeY IIPeKPIIajHOT MOCTYIIKA
U3 4iaHa 264 cTaB 2 Tauka 3 3aKOHA O MPeKpIIajuMa, a IpeKpLIajHu Cyf ofnydyjyhu o xanbu Huje oBy
6GUTHY HOBpPEy OTKIIOHNO .
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Hpyrocrenenn cyp, rnpe cBera, Mopa jacHO Jla PasTpaHNM4y Jia JIA je y IK-
Taby IPOIYCT y YTBphUBamY OTYYHNX YMbEHNIIA 3HAYAjHNX 32 IIOCTOjambe
IpeKpllajHe KPUBMIle WM y aHOManujaMa y obpasnoxemy. C TUM y Besl,
HOTPeOHO je YKa3aTy Ha CTaBOBe JOKTPMHE y KOjuMa ce MICTIYe fla Ce Hello-
cTaiy y o6pasioxermby OJHOCe CaMo Ha OfITy4He YMbeHMIle Koje Cy yTBpheHe
y TOCTYIIKY U Jia je IOTPEIlHO IPOMPUBATY 110/be IIPUMEHE OBE IOBpeie
Ha C/Ty4ajeBe y KOjuMa CyJi IIPOIyCT! YTBphHUBATH OJJIyYHY YMEbEHUILY, KOjy
je TI0 3aKOHY MOPao YTBPAUTH, WIN je OHA BUIIEM Cyfly O1Ia HeOIXOfiHa 3a
IOHOIIee OJTYKe O MOffHeCeHoj >kanby. Takas IMpOIyCT cyza ce He MOXe
IIO/IBECTY TI0J, IIOBPEJie IOCTYIIKA, HETO C€ jeIMHO MOXKE PaIUTI O HEIIOTITY-
HO yTBpDeHOM UMeHNYHOM CTamYy y IOTJIely M30CTa/le YNbEeHNIIe 1, €BeH-
Tya/IHO, O TIOBPeAY 3aKOHa, Tj. ofpende Koja CyAly Halmaxke BeHO YTBphuBame
(I'py6mura, 1987: 104). Axo ce uma y BUAY [a JO UCIIUTUBAbA YMEBEHIYHE OC-
HOBHIIE TIpecyfie MOXKe TOohM jeayHO aKo je M3jaB/beHa XKanba 360r morpen-
HO VIV HETIOTITYHOT YTBpheHOT 4MibeHNYHOT CTama (II0f] YCIOBOM fia IIpeT-
XOJHO Huje yTBpheHo mocrojame Heke OUTHe moBpefe ofipeiaba MOCTYIIKA),
CYIIPOTHO IIOCTyIambe, Tj. IpaKca >KalbeHNX CyloBa Jja Ha OCHOBY yTBpheHe
IpollecHe IOBpefie Koja ce OAHOCK Ha HeJOCTaTKe y 00pasjIoKermy N3BOJe
3aK/bY4aK O UMHeHNYHOj CIIPAaBHOCTY IOOMjaHe Ipecyzie, MOXKe ce O3Ha4M-
TI Kao contra legem, Te ce y HaBeJleHNM CITy4ajeBUMa PYTOCTENIeHN Cyl He
CMe YIYIITaT! y pasMaTparme YMbeHNYHNX muTama (Vimmh, 2011: 237).

YKONMKO ce Ha MpomycTe y yTBphuBamy IpeKplIajHe KpUBUIlE YKasyje
anboMm, ApyrocreneHn cyy je opnaurhen fa ce kpehe y okBupruMa ocHOBa,
flenla 1 ImpaBlia mobujama MpBocTeneHe npecyse. Kao cropHo, mojasibyje ce
NUTambe: KaKo JPYTOCTEIIeHN CyJl MOXKeE /la TIOCTYIIN Kafla yOul Jja y IpBOCTe-
IIEHOj IIPeCyiM II0CTOje AHOMA/INje Be3aHe 3a €JIEMEHTe NPeKpIlajHe KPUBMK-
Iie, @ Ha TO Ce He yKasyje XKanoom?

Hepmocrany y ogHOCY Ha IpeKpLIajHy KPUBUIYY MOTY C€ OFHOCUTH Ha Crie-
nehe curyanyje:

a) IIpomycty y Be3u ca UMIEHNYHVM CTameM (Ha IpuMep, y TOKy IIO-
CTYIKa Huje yTBpheH 00/IMK BUHOCTY WIM CY IIOTPELIHO YTBpheHnu enemMeH-
TV IPeKplLIajHe KPUBMIE — KOHCTaTOBAHA YPadyyH/bMBOCT MAKO M3 Hajasa
U MUIIUbEIba BellITaka M OCTAIMX JOKasa IIPOM3WIasy fia je YYMHWIAL 6110
y CTamy OMTHO CMameHe ypadyH/bUBOCTH). [Ipyrocrenenn cyi Hema IIpo-
IecHMX opjamhera a y OBOM CIy4ajy CaMOMHUIIVJaTUBHO (6e3 mocTojama
»Kasbe y TOM IIpaBIly) YKMHe IIPBOCTEIEHY IIPeCcyny WM ia caM yTBphyje oBe
OJI/TyYHE YMH>EHNLIE.

6) YKo/MuKo ce pajju 0 aHOMa/IjaMa y 00pasiokery (HeoCTaTaK W He-
Ba/baHOCT Pas3/Iora), APYTOCTEIIeH N CYJ| He MOXKe YKMHYTY IIPBOCTETIEHY IIPeCyRy
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aKo ce )Ka/100M He yKasyje Ha oBy noBpefny. MebyTum, cBojum obpasnoxemen,
6e3 063mpa Ja /1 je M3jaB/beHa >Kanba WV Hifje, [PYTOCTeIIeHN CYJ, MOXKe Jia
VICTIpaBY OBaj HEJOCTATaK y IPBOCTEIIEHO] IIPECY/M, aKO CMATpa /la je OHa IIpa-
BJ/THA V1 3AKOHMTA Y OCTA/IMIM CETMEHTHMA, ILITO CE MOPA y CBAKOM KOHKPETHOM
cny4ajy yrepauty. Hanpey HaBefieHO je y CKmafy ca rmpakcoM EBporickor cypa
3a JbyJCKa IpaBa us npecyge I'opoy nporus I'puke o 20. mapTa 2009. ropuse,
KOjOM je 3ay3eT CTaB Jja >Ka/I0eH! Cyfl MOXKe IIOIIPaBUTY HEJOCTaTaK 00passio-
JKeba KOjU je MMOYMHIO HYDKU CYT, (Haquh, Bankosuh, 2012: 764).

B) J30cTaHak mpekplirajHe KpyBMIle IPECTaB/ba OKOMTHOCT KOja UCK/bYdyje
OATOBOPHOCT 3a IpeKpuIaj (wriaH 265 cras 1 Tauka 2 30II). C 0631pom Ha TO
fla ce pajy O MOBPEY MaTePUjaTHOT MIPaBa, Ha KOjy JPYTOCTENEHN CyJl T1ash
10 CITy>KOeHOj AyXKHOCTM, OBJIe MMa IIPOCTOpa fia IPYTOCTEIIeHN CYJ, Aeyje.
Tpeba umaTn y BUAly ia ce 0Ba HOBpefa TeMe/bU UCK/bYYMBO Ha YTBpheHOM
YMEEHNYHOM CTakby y M00MjaHoj IPeCcyu U Ja BUIUM CYA, pearyjyhu Ha Te
NOBpefe, NPaBUIHY NPUMEHY 3aKOHA MOXKE 3aCHOBATM CaMO Ha TOM 4Mibe-
HIYHOM CTamy. YKO/IMKO ce 32 MOIyhHOCT fipyraunje IpaBuIHe IpUMEHe 3a-
KOHa yKa)ke HEOIIXO/JHMM YTBphUBame Jpyradmjer YnmbeHNIHOT CTamba, Tafia
je ped o morpenHo yrBpheHOM UMIbeHNIHOM CTamby, Koje ce IIOCPeHO Ofipa-
3MJI0 Ha IIPYMEHY 3aKOHa, a He 0 0BOj noBpeau (I'pybumra, 1987: 116). Hake,
[PyTOCTeIleHN Cyfl, MCINUTYjyhu 1o cmy>k6eHoj Ay»KHOCTU Ja JIM je Ha LITeTy
OKPVB/bEHOT OBpel)eHO MaTepyjaIHO MpaBo, MOXKe IIPEMHAYNTH IIPBOCTEIIe-
HY IIpecy/y WIN je YKMHYTH Y CTy4ajy npeaBuheHoM y wiaHy 275 ctas 1 Tauka
3 30II (yxommko ce pazgu o ocnobabajyhoj mpecynm). IIpennadere mpBocrere-
He Ipecyzie Moryhe je y cBUM cTy4ajeBUMa y KOjuMa IPYTOCTEIIEHN CYJ, OLleHN
J1a TI0CTOje OCHOBY KOjU VICK/bY4Yjy IIPEKPIIAjHY KPUBUILY.

r) Kao okomHOCT off 3Hayaja 3a ofMepaBame Ka3He, IpeKpIlajHa KpUBUIA
ce MOpa LIeHUT! Y CBaKOM KOHKpeTHOM ciy4ajy. IloTpebHo je ykasatu ja
CTeIleH OJJTOBOPHOCTH, Y CMUCTY ofipenoe wiaHa 42 craB 1 3011, npencraspa
o6aBe3Hy OKOTHOCT (0j1akiraBajyhy i orexxaBajyhy) ko ogMepaBama Kas-
He, OJJHOCHO 6e3 OBe OKOJIHOCTY HeMa HY 3aKOHUTe OJIyKe O Ka3HM, opef
TOra IITO HeMa HM yTBpheHe mpekpirajHe ogrosopHocty (Jumutpujesnh,
2017: 361). YkonuKo NpeKpllajHoj KpUMBMIM HUje AaT oArosapajyhm sHadaj
TaKo LITO HUje y3eTa y 00631p, OHOCHO HMje MPABUIHO OLielbeHa, APYrocTe-
HeHu Cyfi MMa MOTyhHOCT fa IpeyrHaum IpBOCTeNeHy Hpecyfy (uiaH 274
craB 1 Tauka 3 u 4 30II).

Tpeba ykaszaTu u 1a, ako je >kanba usjaB/beHa y KOPUCT OKPUB/bEHOT, a He
CaJIp>KU OCHOB 3a IOOMjarbe OfTyKe, IPYTOCTENIeHN CyJl IO CIy>KOeHOj myX-
HOCTH, Topefi Beh HaBeJeHNX OCHOBA, UCIUTYje M OMJIYKY O IPEKpIIajHOj
cankuyju (wian 272 cras 2 30I1).
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CmaTpaMo fia IPYTOCTeNeHu Cyf, He 611 MOTao fia IIOCTYIIa, M3y3eB y Ha-
BeleH)M CUTYyalijaMa, MMMO >Ka/I0eHIX HaBOJA, YKOIMKO Cy CTPaHKe y Ofi-
pebeHoM nmeny 3aoBO/BHE IIPECYIOM U Y XKanby He ucTU4y oppehene Hemo-
CTaTKe y Be3) ca IpeKplIajHoM kpusunom. Mebhyrum, 3HauajHO je uctahm
fla CBOjUM 00pasioXemeM APYTOCTEIeHN CYJ MOXKe OTKIOHUTY aHOMasuje
y 06pasiokemy IpBOCTeIleHe Ipecyne, 6e3 063upa Ja u ce Ha TO yKasyje
xanbom. CMaTpaMo ma 6M IPYroCTelleHM CYj, OBAaKBUM IIOCTYIIKOM, KOjI,
VICTVIHA, TIPefICTaB/ba »,JOAATHN TPYA", JOIPUHEO IOLITOBAY IIpaBa Ha 00-
PasjIoXKeHy OJUIYKy KOju IIpefiCTaB/ba e/leMeHaT IIpaBa Ha IIPaBUYHO Cyheme
npezsubheHo wiaHoM 6 EBporicke KOHBEHI[Uje 3a 3aLITUTY /BYACKMX IIpaBa I
OCHOBHMX crobopa” u wiaHoM 32 craB 1 YcraBa Penryonuke Cpbuje.

3AK/bYYAK

OunrnenHo je fa IpeKkplIajHa KpUBUIA NPECTaB/ba CYIITUHCKO UTarbe
y IPBOCTENIEHOM U APYTOCTENEHOM IpeKpIIajHOM NMOCTYynKy. OBaj MHCTH-
TYT je Off 3Hauaja KaKO y MaTepMjalHOM, TaKO U y IIPOLECHOM IIpeKpIlaj-
HOM IIpaBy, 11a 3aXTeBa /la My Ce Y TOKY ITOCTYIIKa IIOCBETH MOCeOHa MaXKmba.
ITpexpiuajun cymoBu Cy Ay>KHU Jla MMajy y BUAY Ja MpeKpllajHa KpUBULA
IpeJICTaB/ba OCHOB CybjeKTMBHE IpeKpIllajHe OTOBOPHOCTI U Jla y CMUCITY
HaBEJIEHOT Y TOKY IIOCTYIIKA Ha 3aKOHUT Ha4YMH YTBP/ie OfI/Ty9HE YMIbEeHUIIE
OJl 3HaYaja 3a MPEKpPIIajHy KPUBUIY OKPUBJ/HEHOT, a CXOIHO TOME JIOHECY U
onrosapajyhy omnyky u »y o6pasoxe.
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PROCEDURAL ASPECTS
OF MISDEMEANOR GUILTY

Mladen Jelici¢, Judge
Misdemeanor Court in Sabac

Summary

The author examines the differences in the term ,guilt“ in criminal and
misdemeanor law and advocates the use of the term misdemeanor guilty as a
necessary condition for the existence of subjective misdemeanor responsibility.
A misdemeanor court is pronounced on the existence of a minor offense on the
basis of the established factual situation. In this regard, it is the court’s obligation
to determine the decisive facts and thus link the act, as an external manifestation
of the law of the foreseen factual situation, which contains the legal features of
the offense and misdemeanor guilty, that is, the subjective relationship of the
defendant towards the act. Indicating to certain specificities of the finding of
misdemeanor guilty, the author points out that the cases of responsibility for the
actions of the other are particularly problematic from the aspect of subjective
misdemeanor responsibility. The subject of the consideration is the reasons for
the adoption of the acquittal due to the absence of misdemeanor guilty, but
also the controversial situation in the application of the protective measure
of compulsory psychiatric treatment that are not regulated by the procedural
provisions of the Law on Misdemeanors. Last but not least, the author points
to procedural modalities of misdemeanor guilty that are significant for the
conduct of the second instance court.

Key words: misdemeanor guilty, misdemeanor responsibility, responsibility
for the actions of the other, acquittal, second instance misdemeanor procedure
and misdemeanor guilty



